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United States Court of Appeals for the 
District of Columbia 


a 


District Court of the United States 
For the District of Columbia. 


At Law No. 84872 

West Virginia Pulp & Paper Co., a corporation, Pl\iintiff , 

vs. 

Central of Georgia Railway Co., a corporation, ^t al, 

Defendants. 

At Law No. 84827 

Castanea Paper Company, a corporation, et al., Plaintiffs, 

vs. 

The Baltimore & Ohio Railroad Co., et al, Defendants. 

At Law No. 85328 

D. M. Bare Paper Company, Plaintiff , 

vs. 

Macon, Dublin & Savannah Railroad Co., et al, Defendants. 

At Law No. 85245 

Empire Floor & Wall Tile Company, Inc., Plaintiff, 

vs. 

Carolina, Clinchfield and Ohio Railway, et j|d, 

Defendants. 

At Law No. 86688 

West Virginia Pulp & Paper Co., a corporation, Plaintiff , 

vs. 

Atlantic Coast Line Railroad Company, et al, Defendants. 

BE IT REMEMBERED, That in the District Court of 
the United States for the District of Columbia, at the City 
of Washington, in said District, at the times hereihafter 
mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit:— 



2 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

1 In the Supreme Court of the District of Columbia 

Holding a Circuit Court 

At Law No. 84872 

West Virginia Pulp and Paper Company, a corporation, 
230 Park Avenue, New York, N. Y., Petitioner , 

vs. 

Central of Georgia Railway Company, a corporation, Sa¬ 
vannah, Ga.; The Central Railroad Company of New 
Jersey, a corporation, Reading Terminal, Philadel¬ 
phia, Pa.; The Delaware and Hudson Company, a 
corporation, 32 Nassau Street, New York, N. Y.; Ma¬ 
con, Dublin & Savannah Railroad Company, a cor¬ 
poration, Macon, Ga.; The New York Central Rail¬ 
road Company, a corporation, 466 Lexington Avenue, 
New York, N. Y.; Norfolk and Western Railway 
Company, a corporation, Roanoke, Va., The Pennsyl¬ 
vania Railroad Company, a corporation, 613 14th 
Street, N. W., Washington, D. C.; Reading Company, 
a corporation, Reading Terminal, Philadelphia, Pa.; 
Richmond, Fredericksburg and Potomac Railroad 
Company, a corporation, Richmond, Va.; Southern 
Railway Company, a corporation, McPherson Square, 
Washington, D. C.; Seaboard Air Line Railway Com¬ 
pany, a corporation, Norfolk, Va.; West Shore Rail¬ 
road, a corporation, 466 Lexington Avenue, New York, 
N. Y.; Western Maryland Railway Company, a cor¬ 
poration, Baltimore, Md., Defendants. 

Petition to Enforce Aivard of Reparation by Interstate 

Commerce Commission 

Filed December 12, 1934. 

The petitioner, West Virginia Pulp and Paper Company, 
respectfully petitioning, shows to the Court: 

1) The petitioner, West Virginia Pulp and Paper Com¬ 
pany, is and at all times hereinafter mentioned was a cor¬ 
poration organized and existing under the laws of the State 
of Delaware and has at all times hereinafter mentioned had 
its principal office at No. 230 Park Avenue, New York, 
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N. Y., and its manufacturing plants at Covington, Va., 
Piedmont, W. Va.-Luke, Md., Tyrone, Pa., and Mechanic- 
ville, N. Y. 

2) The defendant, Central of Georgia Railway 
2 Company, is and at all times hereinafter mentioned 
was a corporation duly organized and existing under 
the laws of the State of Georgia and said defendant is a 
common carrier of property by railroad between points in 
the State of Georgia and other states, with its principal 
operating office at Savannah, Ga. 

3) The defendant, The Central Railroad Company of 
New Jersey, is and at all times hereinafter mentioned was 
a corporation duly organized and existing under the laws 
of the State of New Jersey and said defendant is a com¬ 
mon carrier of property by railroad between points in the 
State of New Jersey and other states, with its principal 
operating office at Reading Terminal, Philadelphia, Pa. 

4) The defendant, The Delaware and Hudson Company, 
is and at all times hereinafter mentioned was a corporation 
duly organized and existing under the laws of the S tate of 
New York and Commonwealth of Pennsylvania, with its 
principal operating office at 32 Nassau Street, New York, 
N. Y. 

5) The defendant, Macon, Dublin & Savannah Railroad 
Company, is and at all times hereinafter mentioned was a 

aws of 
on car- 


corporation duly organized and existing under the 
the State of Georgia and said defendant is a comm 
rier of property by railroad between points in the $tate of 
Georgia and other states, with its principal operatin 
at Macon, Ga. 

6) The defendant, The New York Central Railroa 
pany, is and at all times hereinafter mentioned was a cor¬ 
poration duly organized and existing under the laws; of the 
State of New York and said defendant is a common 
of property by railroad between points in the State 
York and other states, with its principal operating Office at 
466 Lexington Avenue, New York, N. Y. 

7) The defendant, Norfolk and Western Railway Com¬ 
pany, is and at all times hereinafter mentioned was a cor¬ 
poration duly organized and existing under the laws of the 
Commonwealth of Virginia and said defendant is a common 
carrier of property by railroad between points in the 


g office 


fl Corn- 


carrier 
bf New 
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3 Commonwealth of Virginia and the State of West 
Virginia and other states, with its principal operat¬ 
ing office at Roanoke, Va. 

8) The defendant, The Pennsylvania Railroad Company, 
is and at all times hereinafter mentioned was a corporation 
duly organized and existing under the laws of the Common¬ 
wealth of Pennsylvania and said defendant is a common 
carrier of property by railroad between points in the Com¬ 
monwealth of Pennsylvania and other states, and part of 
the road of said common carrier runs through the District 
of Columbia. 

9) The defendant, Reading Company, is and at all times 
hereinafter mentioned was a corporation duly organized 
and existing under the laws of the Commonwealth of Penn¬ 
sylvania and said defendant is a common carrier of prop¬ 
erty by railroad between points in the Commonwealth of 
Pennsylvania and other states, with its principal operating 
office at Reading Terminal, Philadelphia, Pa. 

10) The defendant, Richmond, Fredericksburg, and Po¬ 
tomac Railroad Company, is and at all times hereinafter 
mentioned was a corporation duly organized and existing 
under the laws of the Commonwealth of Virginia and said 
defendant is a common carrier of property by railroad be¬ 
tween points in the Commonwealth of Virginia and other 
states, with its principal operating office at Richmond, Va. 

11) The defendant, Southern Railway Company, is and 
at all times hereinafter mentioned was a corporation duly 
organized and existing under the laws of the Common¬ 
wealth of Virginia and said defendant is a common carrier 
of property by railroad beween points in the States of 
North Carolina and South Carolina and other states, with 
its principal operating office at McPherson Square, District 
of Columbia. 

12) The defendant, Seaboard Air Line Railway Com¬ 
pany, is and at all times hereinafter mentioned was a cor¬ 
poration duly organized and existing under the laws 

4 of the State of North Carolina and Commonwealth 
of Virginia and said defendant is a common carrier 

of property by railroad between points in the States of 
North Carolina and Virginia and other states, with its prin¬ 
cipal operating office at Norfolk, Va. 


WEST VIRGINIA PULP AND PAPER CO. ET AL. 


5 


13) The defendant, West Shore Railroad, is and at all 
times hereinafter mentioned was a corporation duly organ¬ 
ized and existing under the laws of the State of New York 
and said defendant is a common carrier of property by 
railroad between points in the State of New York arid other 
states and is operated under lease by defendant, The New 
York Central Railroad Company, both with principal oper¬ 
ating office at 466 Lexington Avenue, New York, N. Y. 

14) The defendant, Western Maryland Railway Com¬ 
pany, is and at all times hereinafter mentioned waf a cor¬ 
poration duly organized and existing under the laws of the 
State of Maryland and Commonwealth of Pennsylvania and 
said defendant is a common carrier of property by railroad 
between points in the State of Maryland and othei* states, 
with principal operating office at Baltimore, Md. 

15) The defendants aforesaid, other than the Delaware 
and Hudson Company, are and at all times hereinafter 
mentioned were common carriers of property by railroad 
between points in different states, and as such common 
carriers were and are subject to the provisions of the Inter¬ 
state Commerce Act (U. S. Code, Title 49, Chapter 1), being 
the Act to Regulate Commerce, approved February 4, 1887 
(24 Stat. L. 379), as amended, and of all acts amendatory 
thereof and supplemental thereto. 

16) The defendant, The Delaware and Hudson Company, 
was at all times hereinafter mentioned and until some time 
in the year 1930, to wit: on or about April 1,1930, a common 
carrier of property by railroad between points in the State 
of New York and other states and as such common carrier 
was subject to the provisions of the Interstate Commerce 
Act aforesaid. 

17) On or about April 1, 1930, the defendant, The 
5 Delaware and Hudson Company, transferred to the 
Delaware and Hudson Railroad Corporation^ all the 
railroad property formerly owned and operated by it and 
the common carrier operation is now and since April 1, 
1930, has been conducted by The Delaware and Hudson 
Railroad Corporation, the defendant, The Delaware and 
Hudson Company, owning substantially all of the stock of 
The Delaware and Hudson Railroad Corporation. 

18) Between March 13, 1926, and April 25,1931, lie peti¬ 
tioner caused to be shipped from various points in South 
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Carolina and Georgia numerous shipments of clay to its 
plants at Covington, Va., Piedmont, W. Va., Luke, Md., 
Tyrone, Pa., Williamsburg, Pa., and Mechanicville, N. Y., 
via the lines of the above-mentioned defendants and said 
defendants assessed and collected for the transportation of 
said shipments charges based on various freight rates, 
which said charges and rates were unjust, unreasonable and 
unlawful and in violation of said Interstate Commerce Act, 
as hereinafter shown, and petitioner paid to the defendant 
all of the charges so assessed. 

19) On March 14, 1928, the petitioner as complainant 
caused to be filed with the Interstate Commerce Commis¬ 
sion a formal complaint against the said defendants and 
others, a true copy of said formal complaint being hereto 
attached, marked Exhibit “A” and made a part hereof as 
though herein fully set forth, and in said complaint, dock¬ 
eted as No. 20482 (Sub-No. 1), alleged among other things 
that the rates and charges assessed and collected by said 
defendants on petitioner’s shipments of clay from points 
in South Carolina and Georgia to plants at Covington, Va., 
Piedmont, W. Va.-Luke, Md., Tyrone, Pa., Williamsburg, 
Pa., and Mechanicville, N. Y., were and had been unjust, 
unreasonable and unlawful and in violation of Section 1 
of the aforesaid Interstate Commerce Act; that petitioner 
had paid and borne the rates and charges complained of 
on nunierous shipments during the two years prior to the 
filing of the said complaint; that petitioner had been dam¬ 
aged to the extent that such rates and charges were or had 
been unreasonable, and prayed the Interstate Commerce 
Commission for an order commanding defendants to pay 

petitioner such sums as the Commission should, in 
6 tiew of the evidence to be adduced, consider that 

petitioner was entitled to as an award of damages 
for the unlawful charges complained of. 

20) After full hearing and investigation the Interstate 
Commerce Commission made a report dated July 12, 1930, 
in said proceeding docketed as No. 20482 (Sub-No. 1) to¬ 
gether with other proceedings, and reported in Volume No. 
167 of the printed reports of the Interstate Commerce Com¬ 
mission at page No. 319 and entitled Vanderbilt Co. v. At¬ 
lantic Coast Line R. Co. In this report the Interstate Com- 
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merce Commission made certain findings and up<jm them 
based certain conclusions and among them the fallowing 
appearing at pages 347 and 348 in said Volume, hamely: 

“We find: 

“1. That the assailed rates, except those in Nos. 20409 
and 20734, from points of origin in North Carolina, South 
Carolina, and Georgia to the destination embraced in the 
several complaints were, are, and for the future will be, un¬ 
reasonable and unduly prejudicial to the extent that they 
exceeded, exceed, or may exceed, rates made 16 per cent 
of the contemporaneous first-class rates from anq to the 
same points; * * * 

******### 

“We further find that of the complainants here asking 
for reparation the following made or received shipments 
and paid and bore the charges thereon: * * * in No. 20482 
(Sub-No. 1), West Virginia Pulp & Paper Company; * * * 
and that the aforesaid complainants have been damaged 
in the amount that the charges paid exceeded those that 
would have accrued at the rates and charges herein found 
reasonable; and that they are entitled to reparation, with 
interest. The amount of reparation can not be determined 
on this record and the above-named complainants; should 
comply with Rule V of the Rules of Practice.’’ 

21) The petitioner prepared reparation claim statements in 
conformity with Rule V of the Rules of Practice, said state¬ 
ments listing the shipments moving during the period cov¬ 
ered by the findings of the Commission and showing, among 
other things, the charges paid thereon, the reasonable 
charges thereon as found by the Commission, and j;he date 
on which charges were paid; that defendants were unwill¬ 
ing to certify that the said statements were correct, as con¬ 
templated by the said Rule V, and at the request of peti¬ 
tioner and other parties to the proceeding the Commission 
assigned No. 20482 (Sub-No. 1), and other cases, for fur¬ 
ther hearing for the purpose of affording the parties an 
opportunity to submit proof of shipments mkde and 
7 of the payment and bearing of the charges ihereon, 
and for the purpose of determining the amount of 
reparation due the parties under the findings; that at said 
further hearing petitioner submitted evidence showing its 
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shipments which had moved during the period covered by 
the Commission’s findings, and showing further, among 
other things, the charges paid thereon, the date on which 
charges were paid, and that petitioner paid and bore the 
said charges. 

22) After the said further hearing and investigation the 
Interstate Commerce Commission made a further report 
dated July 3,1933, in said proceeding docketed as No. 20482 
(Sub-No. 1) together with other proceedings, and reported 
in Volume No. 194 of the printed reports of the Interstate 
Commerce Commission at Page No. 702 and entitled R. T. 
Vanderbilt Co., Inc . v. Atlantic Coast Line R. Co. In this 
report the Interstate Commerce Commission resolved cer¬ 
tain differences of opinion between shippers and receivers, 
on one hand, and the defendants as to the proper inter¬ 
pretation of its original decision aforesaid and directed 
complainants, including your petitioner, and defendants to 
file with the Commission agreed statements of the repara¬ 
tion due under the findings, based on the evidence before 
the Commission and records submitted to defendants in ac¬ 
cord with the stipulation between the parties, the substance 
of which stipulation the Commission states at pages 708 
and 709 of its further report in said Volume No. 194, 
namely: 

‘ 4 That complainants will submit to defendants rule V 
statements covering their claims accompanied with proof by 
affidavit as to the paying and bearing of freight charges, 
this manner of proof having been agreed to as sufficient, 
that complainants will turn over to defendants the freight 
bills for the purpose of checking, which freight bills will 
later be returned to complainants, and following this check 
the parties will undertake to certify to us agreed statements 
as to the amounts of reparation due under the findings 
made in these cases.” 

23) The petitioner and defendants herein filed with the 
Interstate Commerce Commission a stipulation setting 
forth the sums of reparation due under the Commission’s 
findings based on the evidence before the Commission and 

the records submitted to defendants by petitioner, 
8 said stipulation stating, among other things, the 

sums due from the defendants constituting each 
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route; and the Interstate Commerce Commission received 
the stipulation of petitioner and defendants. 

24) On October 8, 1934, the Interstate Commerce Com¬ 
mission, after receiving the aforesaid stipulation and 
agreed claim statement, made an order, relating to the pro¬ 
ceedings docketed as No. 20482 (Sub-No. 1) but ajso em¬ 
bracing another proceeding, finding that the petitioner was 
entitled to reparation with interest, which order was in 
words and figures as follows: 

4 4 ORDER 

At a General Session of the INTERSTATE COMMERCE 
COMMISSION, held at its office in Washington, D. C., 
on the 8th day of October, A. D. 1934 

No. 20409 

International Paper Company, et al. 

, j 

v. 

The Baltimore & Ohio Railroad Company, et al. 

No. 20482 (Sub-No. 1) 

Virginia Pulp & Paper Company 

v. 

Central of Georgia Railway Company, et al. 

It appearing , That on July 3, 1933, the Commission en¬ 
tered its report on further hearing in the above entitled 
proceedings, and these proceedings now coming on for fur¬ 
ther consideration on the question of reparation, hnd the 
parties having filed stipulations with respect to the ship¬ 
ments involved, based on statements filed as exhibits at said 
further hearing, which stipulations and report of July 3, 
1933, and prior reports herein are hereby referred to and 
made parts hereof; we find that complainants shown in the 
following table are entitled to awards of reparation from 
the defendants named below in the amounts set opposite 
their respective names, with interest: 
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Complainants Defendants Amounts 

International Paper 


Company 

B&M and NYC $1,072.06 

Do 

Penn; WS and NYC 

14.77 

Do 

West Virginia Pulp 

Penn and NYC 

11.13 

and Paper Company 

CofGa; Sou; N&W; Penn 



and D&H 6,350.98 

Do 

CofGa; Sou; Penn and D&H 7,059.39 

i Do 

CofGa; and D&H 

37.12 

1 Do 

MD&S; Sou; N&W; Penn 



and D&H 

222.80 

9 1 Do 

MD&S; Sou; N&W; WM; 
Reading; CRRofNJ and 



D&H 

25.51 

Do 

i 

MD&S; CofGa; Sou; N&W; 
WM; Reading; CRRofNJ 



and D&H 

463.24 

Do 

MD&S; CofGa; Sou; Penn 



and D&H 

999.63 

Do 

MD&S; CofGa; Sou; N&W; 


i 

Penn and D&H 

23.60 

Do 

MD&S; SAL; RF&P; Penn 



and D&H 

109.53 

Do 

MD&S and D&H 

111.98 

Do 

CofGa; Sou; N&W; Penn 



and D&H 

703.39 

1 Do 

CofGa; Sou; WS; N&W; 
WM; Reading; CRRofNJ 



and D&H 

29.95 

Do 

CofGa; Sou; N&W; WM; 
Reading; CRRofNJ and 



D&H 

220.89 

1 Do 

CofGa; Sou; Penn and D&H 

178.23 

: Do 

CofGa and D&H 

115.20 

i Do 

MD&S; Sou; WS; N&W; Penn 



and D&H 

302.80 

i Do 

MD&S; Sou; N&W; Penn 



and D&H 

47.18 

Do 

MD&S; Sou; Penn and D&H 

42.47 

1 Do 

MD&S; CofGa; Sou; Penn 



and D&H 

19.94 
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Complainants 


Defendants 

MD&S; SAL; RF&P; Penn 
and D&H 

MD&S; SAL; RF&P; Penn 
and D&H 


Amounts 


21.98 


77.56 


It is therefore ordered, That the defendants, named in 
each of the groups shown in the above table, be, a^id they 
are hereby, authorized and directed to pay unto the com¬ 
plainants shown opposite said groups, on or before Novem¬ 
ber 27, 1934, the amounts set opposite their respective 
names in said table, with interest thereon at the rate of 6 
percent per annum from the respective dates of payjnent of 
the charges assailed, as reparation on account of unreason¬ 
able rates charged for the transportation of numerous car¬ 
loads of clay from producing points in North Carolina, 
South Carolina and Georgia to destinations in central, east¬ 
ern trunk-line, and New England territories; and irpported 
china clay from north Atlantic ports to destination^ in the 
States of New Jersey, New York, and in New England. 

By the Commission. 

GEORGE B. McGINTY 

(Seal) Secretary 


INDEX OF ABBREVIATIONS 

B&M Boston & Maine Railroad 

CofGa Central of Georgia Railway Company 
CRRofNJ The Central Railroad Company of New Jersey 
D&H The Delaware & Hudson Company 

MD&S Macon, Dublin & Savannah Railroad Company 
NYC The New York Central Railroad Company 
N&W Norfolk & Western Railway Company 

Penn The Pennsylvania Railroad Company 

Reading Reading Company 

RF&P Richmond, Fredericksburg & Potomac 
10 Railroad Company 

Sou Southern Railway Company 
SAL Seaboard Air Line Railway Company 

WS West Shore Railroad (The New York Central 

Railroad Company, Lessee) 

WM Western Maryland Railway Company” 
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25) By the foregoing order the Interstate Commerce 
Commission found that this petitioner was entitled to rep¬ 
aration with interest from the defendants herein named 
and directed the defendants named in each group in said 
order to pay to this petitioner on or before November 27, 
1934, the sums set opposite their respective names with 
interest at the rate of six percent per annum from the re¬ 
spective dates of payment of the charges, as reparation 
on account of unreasonable rates charged for the trans¬ 
portation of numerous carloads of clay from producing 
points in the South to northern destinations. Each of the 
said defendants herein and each of the defendants in the 
proceedings before the Interstate Commerce Commission 
was served with a true copy of the said order above set out, 
made on October 8, 1934. 

26) The defendants herein did not pay to this petitioner 
on or before November 27, 1934, or at any time since, the 
reparation awarded with interest, as aforesaid, or any part 
thereof, though authorized and directed so to do by the 
said order of the Interstate Commerce Commission made 
as of October 8, 1934, and refused and still refuse, to pay 
the petitioner said reparation, with interest, or any part 
thereof. The amounts so found by the Interstate Com¬ 
merce Commission to be due from said defendants to the 
petitioner set out in said order of the Interstate Commerce 
Comipission made October 8, 1934, are still due and unpaid 
and the petitioner is entitled to recover the same with in¬ 
terest from the defendants as and for damages and repara¬ 
tion on account of the unjust, unreasonable and unlawful 
rates and charges petitioner paid and bore. 

27) A reasonable attorney’s fee to be allowed in this 
action is the sum of Four Thousand Five Hundred Dollars 
($4,500.00). 

i WHEREFORE the petitioner makes this petition 
11 for the enforcement of the said order of the Inter¬ 
state Commerce Commission of October 8, 1934, pro¬ 
vided by Section 16 of the said Interstate Commerce Act, 
as amended and supplemented, the relevant provisions of 
which are set out in Appendix B hereof, and respectfully 
prays: 

1. That the defendants be summoned to file their answers 
or demurrers to this petition as required by law. 
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2. That a time and place for the trial of this (bause be 
fixed under the provisions of the Interstate Commerce Act. 

3. That this Court may hear, determine and adjudicate 
the matter in controversy in this cause. 

4. That the petitioner may have judgment against the 
several defendants in the principal amounts provided in the 
said order of the Interstate Commerce Commission dated 
October 8, 1934, with interest on the principal amounts at 
six percent per annum from the dates charges wore paid 
to November 27, 1934, and with interest at six per tant per 
annum on principal amounts and accrued interest from 
November 27, 1934, the effective date of the said order, the 
principal amounts due petitioner from the several defen¬ 
dants being as follows: 

From Central of Georgia Railway Company— 

Southern Railway Company—Norfolk and 
Western Railway Company—The Pennsyl¬ 
vania Railroad Company and The Delaware 

and Hudson Company. $7,054.37 

From Central of Georgia Railway Company— 

Southern Railway Company—The Pennsyl¬ 
vania Railroad Company and The Delaware 

and Hudson Company. J, 237.62 

From Central of Georgia Railway Company and 

The Delaware and Hudson Company. 152.32 

From Macon, Dublin & Savannah Railroad Com- 
pany—Southern Railway Company—Norfolk 
and Western Railway Company—The Penn¬ 
sylvania Railroad Company and The Dela¬ 
ware and Hudson Company. 269.98 

From Macon, Dublin & Savannah Railroad Com¬ 
pany—Southern Railway Company—Norfolk 
and Western Railway Company—Western 
Maryland Railway Company—Reading Com¬ 
pany—The Central Railroad Company of 
New Jersey and The Delaware and Hudson 

Company. 25.51 

From Macon, Dublin & Savannah Railroad Com¬ 
pany—Central of Georgia Railway Company 
—Southern Railway Company—Norfolk and 
Western Railway Company—Western Mary- 







14 


CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 


land Railway Company—Reading Company 
—The Central Railroad Company of New 
Jersey—and The Delaware and Hudson 

Company . 

Fi*om Macon, Dublin & Savannah Railroad 
12 Company—Central of Georgia Rail¬ 

way Company—Southern Railway Com¬ 
pany—The Pennsylvania Railroad Com¬ 
pany and the Delaware and Hudson Company 
From Macon, Dublin & Savannah Railroad Com¬ 
pany—Central of Georgia Railway Company 
—Southern Railway Company—Norfolk and 
Western Railway Company—The Pennsyl¬ 
vania Railroad Company and The Delaware 

and Hudson Company. 

From Macon, Dublin & Savannah Railroad Com¬ 
pany—Seaboard Air Line Railway Company 
—Richmond, Fredericksburg & Potomac 
Railroad Company—The Pennsylvania Rail¬ 
road Company and The Delaware and Hud¬ 
son Company . 

From Macon, Dublin & Savannah Railroad Com¬ 
pany and The Delaware and Hudson Company 
From Central of Georgia Railway Company— 
Southern Railway Company—West Shore 
Railroad (The New York Central Railroad 
Company, Lessee)—Norfolk and Western 
Railway Company—Western Maryland Rail¬ 
way Company—Reading Company—The 
Central Railroad Company of New Jersey 
and The Delaware and Hudson Company... 
From Central of Georgia Railway Company— 
Southern Railway Company—Norfolk and 
Western Railway Company—Western Mary¬ 
land Railway Company—Reading Company 
—The Central Railroad Company of New 
Jefsey and The Delaware and Hudson Com¬ 
pany . 

From Macon, Dublin & Savannah Railroad Com¬ 
pany—Southern Railway Company—West 
Shore Railroad (The New York Central Rail¬ 
road Company, Lessee)—Norfolk and West- 


463.24 

1,019.57 

23.60 

209.07 

111.98 


29.95 


220.89 
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era Railway Company—The Pennsylvania 
Railroad Company and The Delaware and 

Hudson Company. 302.80 

From Macon, Dublin & Savannah Railroad Com¬ 
pany—Southern Railway Company — The 
Pennsylvania Railroad Company and The 
Delaware and Hudson Company. 42.47 

5. That the petitioner be allowed the sum of $4,500 as a 
reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit and have judgment against 
the several defendants for the amount of such attorney’s 
fee so determined as well as for its other costs and dis¬ 
bursements to be taxed. 

6. That such order or orders may be made as the Neces¬ 

sity of this cause requires or as to the Court may 

13 seem proper. 

WEST VIRGINIA PULP AND PAPER COMPANY 

By THOS LUKE 

President. 

WILBUR LA ROE, JR. 

FREDERICK E. BROWN. 

ARTHUR L. WINN, JR. 

GEORGE E. EDELIN 
Attorneys for Petitioner. 

Investment Building, 

Washington, D. C. 

14 United States of America, 

State of New York, 

County of New York, ss: 

Thomas Luke, being duly sworn, deposes and says: j That 
he is President of West Virginia Pulp and Paper Conipany, 
the petitioner in the above entitled cause; and has read the 
petition by him subscribed on behalf of said petitioner and 
has knowledge thereof and that the facts set forth jn the 
foregoing petition are true and correct to the best of his 
knowledge, information and belief. 

THOS LUKE 

Sworn to before me the 8th day of December, 1934. 

JOHN T FINLEY 

(Seal) Notary Public . 
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15 i APPENDIX A 

Before the Interstate Commerce Commission 
Docket No. 20482 (Sub-No. 1) 


West Virginia Pulp and Paper Company 


vs. 

Central of Georgia Railway Company 

The Ann Arbor Railroad Company. 

Atlanta, Birmingham and Coast Railroad Company. 
Atlantic Coast Line Railroad Company. 

The Baltimore and Ohio Railroad Company. 

Buffalo, Rochester and Pittsburgh Railway Company. 
Canadian National Railway Company. 

Canadian National Railways. 

Carolina, Clinchfield and Ohio Railway. 

(Atlantic Coast Line Railroad Company and Louisville 
and Nashville Railroad Company, Lessees.) 

Carolina, Clinchfield and Ohio Railway of South Caro¬ 
lina. 

(Atlantic Coast Line Railroad Company and Louisville 
and Nashville Railroad Company, Lessees.) 

The Central Railroad Company of New Jersey. 
Charleston & Western Carolina Railway Company. 

The Chesapeake and Ohio Railway Company. 

The Chicago and Alton Railroad Company. 

(William W. Wheelock and William G. Bierd, Receiv¬ 
ers.) 

Chicago and Eastern Illinois Railway Company. 

Chicago and Erie Railroad Company. 

Chicago and North Western Railway Company. 

Chicago, Burlington & Quincy Railroad Company. 
Chicago, Great Western Railroad Company. 

Chicago, Indianapolis and Louisville Railway Company. 
The Chicago, Milwaukee, St. Paul and Pacific Railroad 
Company. 

Chicago, St. Paul, Minneapolis and Omaha Railway Com¬ 
pany. 

The Cincinnati, Indianapolis & Western Railroad Com¬ 
pany. 
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The Cincinnati, New Orleans and Texas Pacific Railway 
Company. 

The Cincinnati Northern Railroad Company. 

The Cleveland, Cincinnati, Chicago and St. Louis Rail¬ 
way Company. 

The Delaware and Hudson Company. 

The Delaware, Lackwanna and Western Railroad Com¬ 
pany. 

The Detroit and Toledo Shore Line Railroad Company. 
Detroit, Toledo and Ironton Railroad Company. 

Elgin, Joliet and Eastern Railway Company. 

Erie Railroad Company. 

Evansville, Indianapolis & Terre Haute Railway Com¬ 
pany. 

Georgia & Florida Railroad. 

Georgia Rail Road & Banking Company. 

Operated as the Georgia Railroad By Lessees: 

Atlantic Coast Line Railroad Company. 

Louisville and Nashville Railroad Company. 

Grand Trunk Railway System. 

16 (Lines West of Detroit and St. Clair Rivers), Com¬ 
prising the following carriers: 

The Chicago, Detroit and Canada Grand Trunk Junc¬ 
tion Railroad Company. 

(Canadian National Railway Company, Lessee.) 
Cincinnati, Saginaw and Mackinaw Railroad Company. 

(Canadian National Railway Company, Lessee.) 
Detroit, Grand Haven and Milwaukee Railway Com¬ 
pany. 

Grand Trunk-Mihvaukee Car Ferry Company. 

Grand Trunk Western Railway Company. 

The Michigan Air Line Railway. 

Toledo, Saginaw and Muskegon Railway Company. 
Great Northern Railway Company. 

The Hocking Valley Railway Company. 

Illinois Central Railroad Company. 

Lehigh Valley Railroad Company. 

Louisville and Nashville Railroad Company. 

Macon, Dublin & Savannah Railroad Company. 

The Michigan Central Railroad Company. 

The Minneapolis & St. Louis Railroad Company. 

(W. H. Bremner, Receiver.) 
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Minneapolis, St. Paul & Sanlt Ste. Marie Railway Com¬ 
pany. 

Missouri Pacific Railroad Company. 

Mobile and Ohio Rail Road Company. 

The Nashville, Chattanooga & St. Louis Railway. 

The New York Central Railroad Company. 

The New York, Chicago and St. Louis Railroad Com¬ 
pany. 

New York, Ontario and Western Railway Company. 
Norfolk and Western Railway Company. 

Norfolk Southern Railroad Company. 

Northern Alabama Railway Company. 

Northern Pacific Railway Company. 

Norwood & St. Lawrence Railroad Company. 

The Pennsylvania Railroad Company. 

Pere Marquette Railway Company. 

The Pittsburgh and Lake Erie Railroad Company. 
Reading Company. 

Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany. 

St. Louis Merchants Bridge Terminal Railway Company. 
St. Louis-San Francisco Railway Company. 

Seaboard Air Line Railway Company. 

Southern Railway Company. 

Southern Railway Company (St. Louis-Louisville Divi¬ 
sion). 

Terminal Railroad Association of St. Louis. 

Wabash Railway Company. 

Western Maryland Railway Company. 

West Shore Railroad. 

(The New York Central Railroad Company, Lessee.) 
The Wheeling and Lake Erie Railway Company. 
Winston-Salem Southbound Railway Company. 
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Complaint 


The complaint of the above named complainant respect¬ 
fully shows: 

I. 

That complainant is a corporation organized and exist¬ 
ing under the laws of the State of Delaware, with its prin¬ 
cipal office and place of business at No. 200 Fifth Avenue, 
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New York, N. Y., and that it is engaged in the manufacture 
of paper at Covington, Va., Piedmont, W. Va.-Luke, Md., 
Tyrone, Pa., Williamsburg, Pa., and Mechanicville,! 


n. 

That defendants are common carriers engaged 


N. Y. 


in the 
partly 
in the 


transportation of property wholly by railroad, or 
by railroad and partly by water, between points 
States of South Carolina and Georgia and points in the 
States of Virginia, West Virginia, Maryland, Pennsylvania, 
New York and other States, and as such common carriers 
are subject to the provisions of the Interstate Conjimerce 
Act. 

m. 

That in the manufacture of paper at its plants at the 
points mentioned in Paragraph I hereof, complainant has 
used, now uses, and will continue to use large quantities of 
clay, a substantial portion of which has been, is nbw and 
will continue to be shipped from various points in South 
Carolina and Georgia, representative shipping points being 
Bath, S. C., Langley, S. C., Gorden, Ga., McIntyre, Gja., and 
Dry Branch, Ga. 

IV. 

That the rates which have been and are now charged for 
the transportation of clay in carloads from points in South 
Carolina and Georgia to the destinations mentioned in 
Paragraph I hereof are the rates published in 
Glenn’s I. C. C. No. A-612 and prior issues. 


V. 


Agent 


s men- 


That in the sale of paper manufactured at the poinl 
tioned in Paragraph I hereof complainant is in keen and 
active competition with other manufacturers of lik^ kinds 
of paper situated at various points of which the following 
are representative, viz: 

In Trunk Line Territory: Philadelphia, Pa., Wilming¬ 
ton, Del., Johnsonburg, Pa., Spring Grove, Pa., Richmond, 
Va. j 

18 In Central Freight Association Territory: Hamil¬ 
ton, Ohio, Chillicothe, Ohio, Kalamazoo, Miqi. 
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In Buffalo-Pittsburgh Border Territory: Niagara Falls, 
N. Y., North Tonawanda, N. Y., Erie, Pa. 

In Wisconsin: Appleton, Wis., Neenah, Wis., Eau Claire, 
Wis., Port Edwards, Wis. 

In Southern Territory: Canton, N. C., Kingsport, Tenn. 

VI. 

That the rates on clay, in carloads, published and charged 
by defendants from origins in South Carolina and Georgia 
to the destinations referred to in Paragraph V hereof are 
and have been actually and/or relatively lower than the 
rates contemporaneously published and charged on clay in 
carloads from the same origins to Covington, Va., Pied¬ 
mont, W. Va.-Luke, Md., Tyrone, Pa., Williamsburg, Pa., 
and Mechanicville, N. Y. 

VII. 

That the rates on clay, in carloads, from points in South 
Carolina and Georgia published in Agent Glenn’s I. C. C. 
A-612 and prior issues thereof, to Covington, Va., Pied¬ 
mont, W. Va.-Luke, Md., Tyrone, Pa., Williamsburg, Pa., 
and Mechanicville, N. Y. have been, are, and will continue 
to be unjust and unreasonable in violation of Section I of 
the Interstate Commerce Act and unduly prejudicial to 
complainant and unduly preferential to complainant’s com¬ 
petitors located at the points referred to in Paragraph V 
hereof in violation of Section 3 of the said Act. 

VIII. 

That during the period of two years prior to the filing of 
this complaint, complainant has received numerous ship¬ 
ments of clay, in carloads, at its mills located at the points 
enumerated in Paragraph I hereof, shipped from various 
points in South Carolina and Georgia and has paid and 
borne the freight charges thereon, and complainant has 
been damaged to the extent that the said rates are and have 
been unjust or unreasonable or otherwise unlawful. 

WHEREFORE complainant prays that defendants may 
be severally required to answer the charges herein; that 
after due hearing and investigation an order be made com¬ 
manding said defendants and each of them to cease and 
desist from the aforesaid violations of the said Act 
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19 and establish and put in force and apply in future 
to the transportation of clay, in carloads, from points 

in South Carolina and Georgia, in lieu of the rates attacked 
herein, such other rates as the Commission may deem rea¬ 
sonable and just, and also to pay to complainant by way of 
reparation for the unlawful charges hereinbefore alleged 
such sums as, in view of the evidence to be adduced herein, 
the Commission shall determine that complainant is en¬ 
titled to as an award of damages under the provisions of 
the said Act for violations thereof; and that such other and 
further order or orders be made as the Commission may 
consider proper in the premises. 

WEST VIRGINIA PULP & FAPER 
COMPANY 

By: (Signed) C. C. FURGASON, 
Traffic Manager, 

200 Fifth Avenue, 

New York, N. Y. 

By: (Signed) CHARLES E. BELL, 
Traffic Analyst, 

Transportation Building, 
Washington, D. C. 

Dated at 

Washington, D. C., 

March 14, 1928. 

20 APPENDIX B 

Section 16, Interstate Commerce Act (U. S. C., Title 49): 

“ (1) That if, after hearing on a complaint made as pro¬ 
vided in section thirteen of this Act, the Commission shall 
determine that any party complainant is entitled to an 
award of damages under the provisions of this A6t for a 
violation thereof, the Commission shall make an otder di¬ 
recting the carrier to pay to the ‘ complainant the sum to 
which he is entitled on or before a day named. 

“ (2) If a carrier does not comply with an order for the 
payment of money within the time limit in such orfler, the 
complainant, or any person for whose benefit such order 
was made, may file in the circuit court of the United States 
for the district in which he resides or in which is located 
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the principal operating office of the carrier, or through 
which the road of the carrier runs, or in any State court of 
general jurisdiction having jurisdiction of the parties, a 
petition setting forth briefly the causes for which he claims 
damages, and the order of the Commission in the premises. 
Such suit in the circuit court of the United States shall pro¬ 
ceed in all respects like other civil suits for damages, except 
that on the trial of such suit the findings and order of the 
Commission shall be prima facie evidence of the facts 
therein stated, and except that petitioner shall not be liable 
for costs in the circuit court nor for costs at any subsequent 
stage of the proceedings unless they accrue upon his appeal. 
If the petitioner shall finally prevail he shall be allowed a 
reasonable attorney’s fee, to be taxed and collected as a 
part of the costs of the suit. 

********** 

“(4) In such suits all parties in whose favor the Com¬ 
mission may have made an award for damages by a single 
order may be joined as plaintiffs, and all of the carriers 
parties to such order awarding such damages may be joined 
as defendants, and such suit may be maintained by such 
joint plaintiffs and against such joint defendants in any 
district where any one of such joint plaintiffs could main¬ 
tain such suit against any one of such joint defendants; and 
service of process against any one of such defendants as 
mav not be found in the district where the suit is brought 
may be made in any district where such defendant carrier 
has its principal operating office. In case of such joint suit 
the recovery, if any, may be by judgment in favor of any 
one of such plaintiffs, against the defendant found to be 
liable to such plaintiff.” 
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21 Joint and Several Plea of Defendants, Central of 
Georgia Railway Company, The Central Railroad 

Company of New Jersey, The Delaware and Hudson 
Company, Macon, Dublin & Savannah Railroad Com¬ 
pany, The New York Central Railroad Company, Nor¬ 
folk and Western Railway Company, The Pennsylvania 
Railroad Company, Reading Company, Richmond, 
Fredericksburg and Potomac Railroad Company , 
Southern Railway Company, Seaboard Air Like Rail¬ 
way Company, West Shore Railroad and Western 
Maryland Railway Company. 

Filed January 17 1935. 

Now come defendants, Central of Georgia Railway Com¬ 
pany, The Central Railroad Company of N^w Jer- 

22 sey, The Delaware and Hudson Company, j Macon, 
Dublin & Savannah Railroad Company, The New 

York Central Railroad Company, Norfolk and Western Rail¬ 
way Company, The Pennsylvania Railroad Company, Read¬ 
ing Company, Richmond, Fredericksburg and Potoniac Rail¬ 
road Company, Southern Railway Company, Seaboard Air 
Line Railroad Company, West Shore Railroad and Western 
Maryland Railway Company, and for joint and several 
plea to the declaration filed by plaintiff in the above entitled 
cause, say they admit that plaintiff is a corporation, or¬ 
ganized under the laws of the State of Delaware, with its 
principal office in the City of New York, State of Ne w York, 
and manufacturing plants at Covington, Virginia, Pied¬ 
mont, West Virginia, Luke, Maryland, Tyrone, Pennsyl¬ 
vania, and Mechanicville, New York; they admit that each 
and all of said defendants, other than the Delaware and 
Hudson Company, are and were during the periods men¬ 
tioned in said declaration common carriers by railroad 
operating in interstate commerce, subject to the provisions 
of the Act to Regulate Commerce, approved February 4, 
1887, as amended; they admit that the defendant, The Dela¬ 
ware and Hudson Company, was at all times hereinafter 
mentioned and until, to-wit, April 1, 1930, a comihon car¬ 
rier by railroad operating in interstate commerce, within 
the State of New York, among other places, and during said 
period, was subject to the provisions of said Act to Regu¬ 
late Commerce; defendants admit that on, to-wit, April 1, 
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1930, defendant, The Delaware and Hudson Company, 
transferred to The Delaware and Hudson Railroad Cor¬ 
poration all of the railroad property formerly owned and 
operated by it, and the common carrier operation of the 
former Company has, since April 1, 1930, been conducted 
by defendant, The Delaware and Hudson Railroad Corpo¬ 
ration, the defendant, The Delaware and Hudson Company, 
owniqg substantially all of the stock of The Delaware and 
Hudson Railroad Corporation, but beg to refer to 
23 the report of the Interstate Commerce Commission, 
reported in Vol. 158 of the printed reports of the 
Interstate Commerce Commission, beginning at page 615, 
for a full, fair and accurate account of said transfer from 
The Delaware and Hudson Company to The Delaware and 
Hudson Railroad Corporation; they admit that plaintiff 
caused various shipments of clay to be transported over 
the lilies of said defendants from points in South Carolina 
and Georgia to Covington, Virginia, Piedmont, West Vir¬ 
ginia, Luke, Maryland, Tyrone, Pennsylvania, Williams¬ 
burg, Pennsylvania, and Mechanicville, New York, and 
that defendants assessed and collected, and plaintiff paid, 
for such transportation, freight charges based upon rates 
set forth in legally published tariffs filed with the Inter¬ 
state Commerce Commission, but deny that such charges or 
rates were unjust, unreasonable, unlawful or in violation of 
the provisions of said Act to Regulate Commerce; they 
admit that on, to-wit, March 14, 1928, a certain complaint 
was filed with the Interstate Commerce Commission, which 
was given the Docket No. 20482 (Sub No. 1), and admit that 
the copy of said complaint, marked “Exhibit A” and at¬ 
tached to the declaration is correct; they admit that follow¬ 
ing a hearing in said proceeding, the Interstate Commerce 
Commission issued a report, dated July 12, 1930, certain 
portions of which are correctly quoted in said declaration, 
but beg to refer to said report as reported in Volume 167 
of the printed reports of the Interstate Commerce Commis¬ 
sion, beginning at page 319 for a fair, accurate and com¬ 
plete statement of the Commission’s findings and conclu¬ 
sions; they admit that plaintiff prepared certain claim 
statements as contemplated by Rule V of the Rules of Prac¬ 
tice before the Interstate Commerce Commission and that 
defendants refused to certify to the correctness of said 
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statements; they admit that the Interstate Commerce 
24 Commission thereafter held a further hearing in said 
proceeding at which evidence was submitted concern¬ 
ing the amount of reparation alleged to be due under said 
report and issued a further report, dated July 3, 1933, a 
paragraph of which is correctly quoted in said declaration, 
but beg to refer to said further report as reported in Vol¬ 
ume 194 of the printed reports of the Interstate Commerce 
Commission, beginning at page 702 for a fair, accurate and 
complete statement of the Commission’s findings ^nd con¬ 
clusions; they admit that thereafter plaintiff and defen¬ 
dants prepared and filed with the Interstate Commerce 
Commission a stipulation setting forth the sums of repara¬ 
tion due under the findings contained in the reports of the 
Commission aforesaid, but deny that said findings or said 
sums of reparation were based upon the evidence before 
the Commission in said proceeding; they admit that on, to- 
wit, October 8, 1934, the Commission issued a reparation 
order in said proceeding and that said order is correctly 
quoted in full in said declaration; they admit that each and 
all of said defendants were duly served with a true copy of 
said order and that each and all of said defendants have 
refused and still refuse to pay the reparation set forth in 
said order but deny that said amounts are due and payable 
to plaintiff; defendants further say that said reports and 
reparation order of the Commission are wholly unsup¬ 
ported by and are contrary to the evidence in said proceed¬ 
ing, that said reparation order is not supported b^f and is 
contrary to the findings contained in said reports slnd that 
said reparation order is therefore contrary to law and void; 


defendants further say that the Commission had at the 
hearings in said proceeding no competent evidence that 
said charges and rates were unjust, unreasonable o:' other¬ 
wise unlawful; defendants further say that the rai;es pre¬ 
scribed by the Commission in said proceeding as maximum 
reasonable rates for the past and for the future and 
25 as the basis for awards of reparation on shipments 
of clay trnasported from North Carolina, South 
Carolina and Georgia to destinations in trunk line and New 


England territories, which territories embrace the] States 
of New York, New Jersey, Pennsylvania, Maryland, West 
Virginia, Vermont, New Hampshire, Massachusetts^ Rhode 
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Island and Connecticut, in one or more of which States 
plaintiff’s said maufacturing plants are located, are upon 
a materially lower level than the rates prescribed by the 
Commission in the same proceeding as maximum reason¬ 
able rates for the past, and for the future, and as the basis 
for awards of reparation on shipments of clay transported 
from said southern points to destinations in central terri¬ 
tory, which territory comprises in general the states of 
Ohio, Illinois, Indiana and Michigan, although there was 
no evidence before the Commission in said proceeding that 
the cost of such transportation to destinations in trunk line 
and New England Territories was lower than the cost 
thereof to destinations in central territory and no such 
finding was made by the Commission; defendants further 
say that 1 said Reports and Reparation order of the Commis¬ 
sion are based upon a mistake of law and apply standards 
of reasonableness other than and different from those pre¬ 
scribed by said Act to Regulate Commerce for the deter¬ 
mination of reasonable rates on all commodities, in that the 
Commission acknowledges in its said reports that alleged 
competition, between all-rail and rail-water routes for the 
transportation of clay from North Carolina, South Caro¬ 
lina and Georgia to destinations in said trunk line and New 
England territories, was taken into consideration in its 
determination of the maximum reasonable all-rail rates for 
the past and for the future and as the basis for awards of 
reparation on shipments of clay transported between said 
joints, whereas neither past nor present competi- 
26 tion of rail-water routes, should have any place in 
the determination by the Commission of maximum 
reasonable all-rail rates; defendants further say that said 
rates prescribed by the Commission in said proceeding as 
maximum reasonable rates for the past and as the basis for 
awards of reparation on shipments of clay transported 
from North Carolina, South Carolina and Georgia to des¬ 
tinations in said trunk line and New England territories 
are upbn a materially lower level than the rates prescribed 
by the Commission as maximum reasonable rates on ship¬ 
ments of clay transported during the same period from 
Kentucky, Tennessee and Florida to said destinations in 
trunk line and New England territories; defendants deny 
that plaintiff was damaged or is entitled to recover from 
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defendants the amount claimed in said declaration or any 
amount whatsoever, and deny each and all of the allega¬ 
tions in said declaration not herein specifically denied or 
mentioned. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By R. A. BOGLEY, 

Attorneys for Defendants. 

CHARLES CLARK, 

A. H. ELDER, 

JOSEPH F. ESHELMAN, 

RICHARD B. GWATHMEY, 

T. P. HEALY, 

CARLTON MEYER, 

EUGENE S. WILLIAMS, 

W. I. WOODCOCK, 

LYNCH D. YOUNGER, 

Of Counsel. 

Memorandum 

APRIL 11, 1935. 

Note of Issue and Notice filed. 

27 In the Supreme Court of the District of Columbia 

At Law No. 84872 

West Virginia Pulp and Paper Company, a corporation, 

Petitioner, 

v. 

Central of Georgia Railway Company, a corporation, et 

al., Defendants. 

At Law No. 84827 

Castanea Paper Company, a corporation, and New York 
and Pennsylvania Company, a corporation, Plaintiffs, 

v. 

The Baltimore and Ohio Railroad Company, a corpora¬ 
tion, et al., Defendants. 
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At Law No. 85328 

D. M. Bare Paper Company, a corporation, Plaintiff, 

v. 

Macon, Dublin & Savannah Railroad Co., et al., Defen¬ 
dants . 

At Law No. 85245 

Empire Floor & Wall Tile Co., Inc., a corporation, Plain¬ 
tiff , 

v. 

Carolina, Clinchfield and Ohio Railway (Atlantic Coast 
Line Railroad Company, and Louisville and Nashville 
Railroad Company, Lessees), et al., Defendants. 

i At Law No. 86688 

West Virginia Pulp and Paper Company, a corporation, 

Plaintiff, 

v. 

Atlantic Coast Line Railroad Company, et al., Defen¬ 
dants. 

i Motion to Consolidate Cases for Trial 
Filed February 1 1936 

Now come the defendants in the above entitled cases, by 
their attorneys, McKenney, Flannery & Craighill, and move 
the Court to consolidate the above cases for trial, for the 
reasons set forth in ,the attached memorandum of points 
and authorities. 

i McKENNEY, FLANNERY & 

CRAIGHILL 

i By R A BOGLEY 

; Attorneys for Defendants. 
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28 To 

WILBUR LAROE, JR., ESQ., 

FREDERICK E. BROWN, ESQ., 

ARTHUR L. WINN, ESQ., 

GEORGE E. EDELIN, ESQUIRE, 

C. R. MARSHALL, ESQ., 

JOHN T. MONEY, ESQ., 

Attorneys for Plaintiffs. 

Yon are hereby notified that the foregoing motion will be 
filed immediately in the above-entitled causes, with a state¬ 
ment of the points upon which the moving parties rely, 
and you are required, within five days or such further time 
as the Court may grant, to file in reply a statement of the 
points and authorities upon which you may rely, if you 
desire to oppose such motion. 


McKENNEY, FLANNERY & 
CRAIGHILL 


By R. A. BOGLEY 
Attorneys for Defendants. 

Service is acknowledged this 1st day of February, 1936, 


of copy of the foregoing motion and points and authori¬ 
ties in support thereof. 


FREDERICK E. BROWN 
Attorney for West Virginia 
Pulp and Paper Company and 
D. M. Bare Paper Company 

JOHN T. MONEY 
Attorney for Empire Floor & 
Wall Tile Company 

C. R. MARSHALL 
Attorney for Castanea Paper 
Company and New York and 
Pennsylvania Companif. 
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29 In the Supreme Court of the District of Columbia 

At Law No. 84872 

West Virginia Pulp and Paper Company, a corporation, 

Petitioner, 

v. 

Central of Georgia Railway Company, a corporation, et 

al.. Defendants . 

At Law No. 84827 

Castanea Paper Company, a corporation, and New York 
and Pennsylvania Company, a corporation, Plaintiffs, 

v. 

The Baltimore and Ohio Railroad Company, a corpora¬ 
tion, et al., Defendants. 

At Law No. 85328 

D. M. Bare Paper Company, a corporation, Plaintiff, 

v. 

Macon, Dublin & Savannah Railroad Co., et al., Defen¬ 
dants . 

At Law No. 85245 

Empire Floor & Wall Tile Co., Inc., a corporation, Plain¬ 
tiff , 

v. 

Carolina, Clinchfield and Ohio Railway (Atlantic Coast 
Line Railroad Company, and Louisville and Nashville 
Railroad Company, Lessees), et al., Defendants. 

At Law No. 86688 

West Virginia Pulp and Paper Company, a corporation, 

Plaintiff, 

v. 

Atlantic Coast Line Railroad Company, et al., Defen¬ 
dants. 
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Stipulation 

Filed February 211936 

It is hereby stipulated and agreed by and betweeh coun¬ 
sel for all of the plaintiffs and for all of the defendants in 
the above entitled cases that the last four of said cases as 
listed above, that is, Law Numbers 84827, 85328, 85245 and 
S6688, be placed on the trial calendar immediately follow¬ 
ing the case of West Virginia Pulp and Paper Company v. 
Central of Georgia Railway Company, et al., Law No. 84872, 
and that all five cases be assigned for trial consecutively 
before the same Justice, beginning March 10, 1936. 

It is further stipulated and agreed that the certi- 
30 fied copy of the record before the Interstate Com¬ 
merce Commission in the proceedings knowh as the 
Vanderbilt cases, Docket No. 20482, et al., to be introduced 
in evidence by the defendants in each of the above Entitled 
cases, may be introduced in evidence in the first case to be 
heard and may be incorporated by reference into thb record 
of each of the subsequent cases. 

It is further stipulated and agreed that in the event of 
an appeal by any or all of the plaintiffs or defendants in the 
above entitled cases from the judgment or judgments of 
this Court and in the event such appeals, if more tl^an one, 
are not consolidated on appeal in the United States Court 
of Appeals for the District of Columbia, said record before 
the Interstate Commerce Commission shall be included in 
the first record to be filed in said Court of Appeals and 
shall be incorporated be reference in the subsequent rec¬ 
ords to be filed in that Court. 

WILBUR LA ROE, JR. 
Attorney for West Virginia 
Pulp and Paper Company and 
D. M. Bare Paper Company 

JOHN T. MONEY 
Attorney for Empire floor & 
Wall Tile Company 

C. R. MARSHALL 
Attorney for Castanea Paper 
Company and New York and 
Pennsylvania Company 
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McKENNEY, FLANNERY & 
CRAIGHILL 
By R. A. BOGLEY 
Attorneys for all Defendants. 

Approved 

JESSE C. ADKINS 
Justice 


31 Waiver of Jury 

Filed March 10 1936. 

Plaintiff and the defendants, by their attorneys, hereby 
waive a jury in the above cause and stipulate and agree 
that the issues of fact may be determined by the Court with¬ 
out the intervention of a jury. 

ARTHUR L. WINN, JR. 

; Attorney for Plaintiff 

1 McKENNEY, FLANNERY & 

i CRAIGHILL 

By R. A. BOGLEY 
Attorneys for Defendants. 

32 Memo. 

Filed March 20 1936 

Agreeably to conclusion reached in this case, a formal 
finding of a general nature will be made in favor of the 
Plaintiff. The finding will be recorded after counsel have 
met with me for the fixing of Attorney’s fees. 

Will counsel in the five related cases kindly agree upon 
an early date for a hearing concerning fees? I shall ap¬ 
preciate it if at that time a separate memorandum will be 
furnished in each case stating the amount of damage to be 
awarded and the date from which interest will run. 

JAMES M. PROCTOR 

Justice 

Copies to: 

WILBUR LAROE, JR., ESQ. 

McKENNEY, FLANNERY & CRAIGHILL, ESQS. 

March 20, 1936 
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33 In the Supreme Court of the District of Columbia 

Holding a Circuit Court 
Memorandum 
Filed April 2. 1936. 

In the following cases fees to attorneys for plaintiffs are 
allowed in amounts as indicated. 

Law 84872 , West Virginia Pulp & Paper Co. vs. Central 

of Georgia Railway Co., et al.$3,750.00 

Laiv 84827, Castanea Paper Co., et al. vs. Baltimore and 

Ohio Railroad Co., et al.$4,400.00 

Law 85328, D. M. Bare Paper Co. vs. Macon, Dublin, and 

Savannah Railroad Co., et al.$650.00 

Law 85245, Empire Floor & Wall Tile Co., Inc., vsf Caro¬ 
lina, Clinchfield & Ohio Railway, et al.$350.00 

Law 86688, West Virginia Pulp & Paper Co., vs. Atlantic 

Coast Line Railroad Co., et al.$&500.00 

Pursuant to agreement of parties, costs in each cf se, in¬ 
cluding attorneys ’ fee, will be allocated in equal Propor¬ 
tions against the defendants. 

In each case the Clerk will now enter a formal finding in 
favor of the plaintiff for proper amount to stand as; would 
a general verdict of a jury to be followed in due course, 
unless otherwise ordered, by a judgment to include the at¬ 
torneys’ fees allocated as provided above. 

April 2, 1936 

JAMES M. PROCTOR 

Justice 

Copies to: 

C. R. MARSHALL, ESQ. 

WILBUR LA ROE, JR. ESQ. 

McKENNY, FLANNERY & CRAIGHILL 
JOHN T. MONEY, ESQ. 

Mills Building 
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34 i Filed April 3, 1936. 

At Law No. 84,872 

West Virginia Pulp and Paper Company, a corporation, 

Petitioner , 


vs. 

Central of Georgia Railway Company, a corporation, The 
Central Railroad Company of New Jersey, a corpora¬ 
tion, The Delaware and Hudson Company, a corpora¬ 
tion, Macon, Dublin & Savannah Railroad Company, 
a corporation, The New York Central Railroad Com¬ 
pany, a corporation, Norfolk and Western Railway 
Company, a corporation, The Pennsylvania Railroad 
Company, a corporation, Reading Company, a corpora¬ 
tion, Richmond, Fredericksburg and Potomac Rail¬ 
road Company, a corporation, Southern Railway Com¬ 
pany, a corporation, Seaboard Air Line Railway Com¬ 
pany, a corporation, West Shore Railroad, a corpora¬ 
tion, Western Maryland Railway Company, a corpo¬ 
ration, Defendants. 

This cause having been heretofore duly argued and sub¬ 
mitted to the Court, the Court this day finds for the peti¬ 
tioner in the sum of Twenty-two Thousand Nine Hundred 
Forty-nine Dollars and Thirty-seven Cents ($22,949.37) 
with interest thereon from November 27, 1934, said sum to 
be allocated as follows: against the Central of Georgia 
Railway Company, Southern Railway Company, Norfolk 
& Western Railway Company, The Pennsylvania Railroad 
Company, and the Delaware & Hudson Company, jointly 
and severally, in the sum of Nine Thousand Six Hundred 
Ninety-one Dollars and Forty-nine Cents ($9691.49); 
against the Central of Georgia Railway Company, South¬ 
ern Railway Company, The Pennsylvania Railroad Com¬ 
pany, and The Delaware and Hudson Company, jointly and 
severally, in the sum of Nine Thousand Four Hundred 
Twelve Dollars and Forty-six Cents ($9412.46); against the 
Central of Georgia Railway Company and The Delaware 
& Hudson Company, jointly and severally, in the 
35 sum of Two Hundred Tweny-four Dollars and Fifty- 
five Cents ($224.55); against the Macon, Dublin and 
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Savannah Railroad Company, Southern Railway Company, 
Norfolk & Western Railway Company, The Pennsylvania 
Railroad Company, and The Delaware and Hudson Com¬ 
pany, Jointly and severally in the sum of Three Hundred 
Seventy-seven Dollars and Fifty-nine Cents ($377.59); 
against the Macon, Dublin and Savannah Railroad Com¬ 
pany, Southern Railway Company, Norfolk & Western 
Railway Company, Western Maryland Railway Company, 
Reading Company, The Central Railroad Company <^f New 
Jersey and The Delaware & Hudson Company, jointly and 
severally, in the sum of Thirty-Five Dollars and Seventy- 
two Cents ($35.72); against the Macon, Dublin ahd Sa¬ 
vannah Railroad Company, Central of Georgia Railway 
Company, Southern Railway Company, Norfolk & Wjestern 
Railway Company, Western Maryland Railway Company, 
Reading Company, The Central Railroad Company df New 
Jersey, and The Delaware & Hudson Company, jointly and 
severally, in the sum of Six Hundred Twenty-six Dollars 
and Sixteen Cents ($626.16); against the Macon, Dublin 
and Savannah Railroad Company, Central of Georgiy Rail¬ 
way Company, Southern Railway Company, The Pennsyl¬ 
vania Railroad Company, and The Delaware & E'udson 
Company, jointly and severally, in the sum of One Thou¬ 
sand Three Hundred Thirteen Dollars and Twenty-five 
Cents ($1313.25); against the Macon Dublin & Savannah 
Railroad Company, Central of Georgia Railway Company, 
Southern Railway Company, Norfolk & Western Railway 
Company, The Pennsylvania Railroad Company, arid The 
Delaware & Hudson Company, jointly and severally, in the 
sum of Thirty-one Dollars and Thirty-five Cents ($31.35) ; 
against the Macon, Dublin & Savannah Railroad Company, 
Seaboard Air Line Railway Company, Richmond, j Fred¬ 
ericksburg & Potomac Railroad Company, The Pennsyl¬ 
vania Railroad Company, and The Delaware & E’udson 
Company, jointly and severally, in the sum of Two 
36 Hundred Sixty-two Dollars and Eighty-two Cents 
($262.82); against the Macon, Dublin & Savannah 
Railroad Company and The Delaware & Hudson Company, 
jointly and severally, in the sum of One Hundred Si^ty-five 
Dollars and Nine Cents ($165.09); against the Central of 
Georgia Railway Company, Southern Railway Coiripany, 
West Shore Railroad Co. (The New York Central Railroad 
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Company, Lessee), Norfolk & Western Railway Company, 
Western Maryland Railway Company, Reading Company, 
The Central Railroad Company of New Jersey, and The 
Delaware & Hudson Company, jointly and severally, in the 
sum of Forty-one Dollars and Two Cents ($41.02); against 
the Central of Georgia Railway Company, Southern Rail¬ 
way Company, Norfolk & Western Railway Company, 
Western Maryland Railway Company, Reading Company, 
The Central Railroad Company of New Jersey and The 
Delaware and Hudson Company, jointly and severally, in 
the sum of Two Hundred Ninety-nine Dollars and Seventy- 
five Cents ($299.75); against the Macon, Dublin and Sa¬ 
vannah Railroad Company, Southern Railway Company, 
West Shore Railroad, (The New York Central Railroad 
Company, Lessee), Norfolk and Western Railway Com¬ 
pany, The Pennsylvania Railroad Company and the Dela¬ 
ware & Hudson Company, jointly and severally, in the sum 
of Four Hundred Eleven Dollars and Sixty-six Cents 
($411.66); against the Macon, Dublin & Savannah Railroad 
Company, Southern Railway Company, The Pennsylvania 
Railroad Company and The Delaware and Hudson Com¬ 
pany, jointly and severally, in the sum of Fifty-six Dollars 
and Forty-five Cents ($56.45); plus an attorney’s fee of 
Three Thousand Seven Hundred Fifty Dollars ($3,750.00), 
and costs to be apportioned among the defendants as their 
interests appear. To the foregoing finding of the Court 
the defendants, in open Court, note an exception which is 
duty noted and allowed. 

PROCTOR, 

Justice . 

37 Supreme Court of the District of Columbia. 

Thursday, April 9, 1936. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

*•***•#*# 

It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this cause, it 
is so ordered. 

Wherefore, it is considered that petitioner recover of the 
defendants herein the sum of Twenty-two Thousand Nine 
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Hundred Forty-Nine Dollars and Thirty-Seven Cents 
($22,949.37) with interest thereon from November 27, 1934, 
said sum to be allocated as follows: against the Central of 
Georgia Railway Company, Southern Railway Confipany, 
Norfolk & Western Railway Company, The Pennsylvania 
Railroad Company, and The Delaware & Hudson Company, 
jointly and severally, in the sum of Nine Thousand Six 
Hundred Ninety-one Dollars and Forty-nine Cents 
($9691.49); against the Central of Georgia Railway Com¬ 
pany, Southern Railway Company, The Pennsylvania Rail¬ 
road Company, and The Delaware and Hudson Coibpany, 
jointly and severally, in the sum of Nine Thousand Four 
Hundred Twelve Dollars and Forty-six Cents ($94'.2.46); 
against the Central of Georgia Railway Company and The 
Delaware & Hudson Company, jointly and severally, in the 
sum of Two Hundred Twenty-four Dollars and Fifty-five 
Cents ($224.55); against the Macon, Dublin and Savannah 
Railroad Company, Southern Railway Company, Norfolk 
& Western Railway Company, The Pennsylvania Railroad 
Company, and The Delaware and Hudson Company, jointly 
and severally, in the sum of Three Hundred Seventh-seven 
Dollars and Fifty-nine Cents ($377.59); agaiist the 
38 Macon, Dublin and Savannah Railroad Company, 
Southern Railway Company, Norfolk & Western 
Railway Company, Western Maryland Railway Company, 
Reading Company, The Central Railroad Company bf New 
Jersey and The Delaware & Hudson Company, jointly and 
severally, in the sum of Thirty-five Dollars and Seventy- 
two cents ($35.72); against the Macon, Dublin and Sa¬ 
vannah Railroad Company, Central of Georgia Railway 
Company, Southern Railway Company, Norfolk & ^estern 
Railroad Company, Western Maryland Railway Cofnpany, 
Reading Company, The Central Railroad Company of New 
Jersey, and The Delaware & Hudson Company, jointly and 
severally, in the sum of Six Hundred Twenty-six ^Dollars 
and Sixteen Cents ($626.16); against the Macon, Dublin 
and Savannah Railroad Company, Central of Georgia Rail¬ 
way Company, Southern Railway Company, The Pennsyl¬ 
vania Railroad Company, and The Delaware & Hudson 
Company, jointly and severally, in the sum of One Thou¬ 
sand Three Hundred Thirteen Dollars and Twenty-five 
Cents ($1313.25); against the Macon, Dublin & Savannah 
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Railroad Company, Central of Georgia Railway Company, 
Southern Railway Company, Norfolk & Western Railway 
Company, The Pennsylvania Railroad Company, and The 
Delaware & Hudson Company, jointly and severally, in the 
sum of Thirty-one Dollars and Thirty-five cents ($31.35); 
against the Macon, Dublin & Savannah Railroad Company, 
Seaboard Air Line Railway Company, Richmond, Fred¬ 
ericksburg & Potomac Railroad Company, The Pennsyl¬ 
vania Railroad Company, and The Delaware & Hudson 
Company, jointly and severally, in the sum of Two Hun¬ 
dred Sixty-two Dollars and Eighty-two Cents ($262.82); 
against the Macon, Dublin & Savannah Railroad Company 
and The Delaware & Hudson Company, jointly and 

39 severally, in the sum of One Hundred Sixty-five Dol¬ 
lars and Nine Cents ($165.09); against the Central 

of Georgia Railway Company, Southern Railway Company, 
West Shore Railroad Co. (The New York Central Railroad 
Company, Lessee), Norfolk & Western Railway Company, 
Western Maryland Railway Company, Reading Company, 
The Central Railroad Company of New Jersey, and The 
Delaware & Hudson Company, jointly and severally, in the 
sum of Forty-One Dollars and Two Cents ($41.02); against 
the Central of Georgia Railway Company, Southern Rail¬ 
way Company, Norfolk & Western Railway Company, 
Western Maryland Railway Company, Reading Company, 
The Central Railroad Company of New Jersey and The 
Delaware and Hudson Company, jointly and severally, in 
the sum of Two Hundred Ninety-nine Dollars and Seventy- 
five Cents ($299.75); against the Macon, Dublin and Sa¬ 
vannah Railroad Company, Southern Railway Company, 
West Shore Railroad, (The New York Central Railroad 
Company, Lessee), Norfolk and Western Railway Com¬ 
pany, The Pennsylvania Railroad Company and The Dela¬ 
ware & Hudson Company, jointly and severally, in the sum 
of Four Hundred Eleven Dollars and Sixty-six Cents 
($411.66); against the Macon, Dublin & Savannah Railroad 
Company, Southern Railway Company, The Pennsylvania 
Railroad Company and The Delaware and Hudson Com¬ 
pany, jointly and severally, in the sum of Fifty-six Dollars 
and Forty-five Cents ($56.45); plus an attorney’s fee of 
Three Thousand Seven Hundred Fifty Dollars ($3,750.00), 
together with costs of suit, to be apportioned among the de- 



WEST VIRGINIA PULP AND PAPER CO. ET AL. 


39 


fendants as their interests appear, and execution thereof 
be had. 

From the foregoing judgment the defendants by 

40 their attorneys of record, in open court, note an ap¬ 
peal to the United States Court of Appeals for the 

District of Columbia; whereupon, an undertaking to act as 
a supersedeas bond is hereby fixed in the sum of Thirty- 
four Thousand Dollars ($34,000.00). j 

Memorandum. 

APRIL 29, 1936. . 

Supersedeas Undertaking of all defendants, except No. 
11, $34,000 with American Surety Company approved and 
filed. 

41 In the Supreme Court of the District of Columbia 

No. 84827 At Law. 

Castanea Paper Company, a corporation, and Ne^v York 

and Pennsylvania Company, a corporation, Plaintiffs. 

vs. 

The Baltimore and Ohio Railroad Company, Buffalo, 
Rochester and Pittsburgh Railway Compan(v, Cen¬ 
tral of Georgia Railway Company, Erie Railroad 
Company, Louisville and Nashville Railroad Com¬ 
pany, Macon, Dublin & Savannah Railroad Company, 
The New York Central Railroad Company, The 
Pennsylvania Railroad Company, Reading Company, 
Richmond, Fredericksburg and Potomac Railroad 
Company, Seaboard Air Line Railway Company, 
Southern Railway Company, Defendants. 

Filed November 27 1934 

#**##### it 

To the Honorable Judges of the Supreme 
Court of the District of Columbia: 

The petition of the— 

Castanea Paper Company and the New York and Penn¬ 
sylvania Company, each, respectively, a corporation, plain¬ 
tiffs herein, respectfully shows: 
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I 

(a) That the Castanea Paper Company is a corporation 
organized and existing under and by virtue of the laws of 
the State of Delaware, operating pulp and paper mills at 
Johnsonburg, Pa., and at Lock Haven, Pa., and having its 
principal office and place of business at 230 Park Avenue, 
New York City, New York. 

(b) That the New York and Pennsylvania Com- 

42 pany is a corporation organized and existing under 
and by virtue of the laws of the State of Delaware, 

operating a pulp and paper mill at Lock Haven, Pa., and 
having its principal office and place of business at 230 Park 
Avenue, New York City, New York. 

II 

(a) That The Baltimore and Ohio Railroad Company is 
a common carrier corporation, operating an interstate line 
of railroad, among other places, in and through the District 
of Columbia, with its principal operating offices at Balti¬ 
more, Md. 

(b) That the Buffalo, Rochester and Pittsburgh Railway 
Company is a common carrier corporation, operating an 
interstate line of railroad, among other places, in and 
through the State of Pennsylvania, with its principal oper¬ 
ating office at Baltimore, Md. 

(c) That the Central of Georgia Railway Company is a 
common carrier corporation, operating an interstate line of 
railroad, among other places, in and through the State of 
Georgia, with a principal operating office at Savannah, Ga. 

(d) That the Erie Railroad Company is a common car¬ 
rier corporation, operating an interstate line of railroad, 
among other places, in and through the State of Pennsyl¬ 
vania, with a principal operating office at Cleveland, Ohio. 

(e) That the Louisville and Nashville Railroad Company 
is a common carrier corporation, operating an interstate 
line of railroad, among other places, in and through the 
State of Kentucky, with its principal operating office at 
Louisville, Kv. 

(f) That the Macon, Dublin & Savannah Railroad 

43 Company is a common carrier corporation, operat¬ 
ing an interstate line of railroad, among other places, 
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in and through the State of Georgia, with its principal oper¬ 
ating office at Norfolk, Va. 

(g) That The New York Central Railroad Company is a 
common carrier corporation, operating an interstate line 
of railroad, among other places, in and through th<^ State 
of Pennsylvania, with its principal operating office ht New 
York City, N. Y. 

(h) That The Pennsylvania Railroad Company is a com¬ 
mon carrier corporation, operating an interstate line of 
railroad, among other places, in and through the District 
of Columbia, and in and through the State of Pennsylvania, 
with its principal operating office at Philadelphia, Pa. 

(i) That the Reading Company is a common carrier cor¬ 
poration, operating an interstate line of railroad, among 
other places, in and through the State of Pennsylvania, 
with its principal operating office at Philadelphia, Pa. 

(j) That the Richmond, Fredericksburg and Potomac 
Railroad Company is a common carrier corporation, oper¬ 
ating an interstate line of railroad, among other places, 
in and through the District of Columbia, and in and through 
the State of Virginia, with its principal operating office at 
Richmond, Va. 

(k) That the Seaboard Air Line Railway Company is a 
common carrier corporation, operating an interstate line of 
railroad, among other places, in and through the Spates of 
South Carolina, North Carolina, and Virginia, with its 
principal operating office at Norfolk, Va. 

(l) That the Southern Railway Company is a common 
carrier corporation, operating an interstate line of railroad, 

among other places, in and through the District of 
44 Columbia, and in and through the States of G eorgia, 
South Carolina, North Carolina, and Virginia, with 
its principal operating office at the City of Washington, 
District of Columbia. 

Ill 

That the said carriers, defendants herein, are each en¬ 
gaged in the transportation of property in interstate com¬ 
merce and as such are subject to the Interstate Commerce 
Act, approved February 4, 1887, and the Acts supplemen¬ 
tary thereto and amendatory thereof, particularly las em¬ 
braced in Title 49, Sections 1 and 3, and Section id, para- 
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graphs 2, 3, and 4 of the United States Code Annotated, 
under which this action is brought and are subject to the 
jurisdiction of this Court under the provisions of the afore¬ 
said laws and of the sections of the United States Code An¬ 
notated mentioned. 


IV 

That this is a suit brought to enforce an order of the 
Interstate Commerce Commission, hereinafter called the 
Commission, issued by said Commission following certain 
proceedings instituted by plaintiffs herein under the pro¬ 
visions of the Interstate Commerce Act, (Section 1 and 
others) Section 1 of which prohibits common carriers, sub¬ 
ject to the provisions of the said Act from exacting, col¬ 
lecting, demanding or receiving unjust and unreasonable 
charges for the transportation of property in interstate 
commerce. 

V 

That on or about the sixteenth (16th) day of April, 1928, 
the Castanea Paper Company and the New York and Penn¬ 
sylvania Company, plaintiffs herein, filed a com- 
45 plaint before the Commission, against the defen¬ 
dants hereinbefore named and other common carrier 
railroads, complaining of the freight rates charged by de¬ 
fendants herein for the transportation of clay, or kaolin, 
hereinafter called china clay, in carloads, from various 
points of production and shipment in the States of South 
Carolina and Georgia, to Johnsonburg, Pa., and Lock 
Haven, Pa., such rates being, at that time, published in a 
so-called agency tariff filed with the Commission and 
known, described, and indentified in the Commission’s tariff 
files as Agent Glenn’s Tariff, I. C. C. No. A-612. 

That it was charged in said complaint that the rates com¬ 
plained of were unjust and unreasonable in violation of 
Section 1 of the Interstate Commerce Act, also, unduly 
prejudicial to complainants (plaintiffs herein) and their 
traffic, in violation of Section 3 of said Act; that the com¬ 
plainants (plaintiffs herein) had received numerous ship¬ 
ments of china clay at their mills at Johnsonburg, Pa., and 
Lock Haven, Pa., upon which they had paid and borne 
freight charges, based on the rates complained of as un- 
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reasonable and unduly prejudicial; that by the Exaction 
and collection of the rates and charges complained of, they 
had been damaged, were being damaged at the time the 
complaint was filed, and would continue to be damaged dur¬ 
ing the pendency of the proceedings before the Commission 
by the continued payment of charges based on the rates 
complained of, and praying that the defendants be required 
to answer the charges in the said complaint; that after due 
hearing and investigation the Commission make order 
requiring the defendants to cease and desist froih the al¬ 
leged violations of law; and to establish, put in force, ob¬ 
serve and apply to the future transportation of the 
46 commodities aforesaid, from points of otigin in 
Georgia and South Carolina to Johnsonburg, Pa., 
and Lock Haven, Pa., in lieu of the rates complained of, 
such other rates as the Commission might deem just, rea¬ 
sonable and nondiscriminatory; and also pay to complain¬ 
ants (plaintiffs herein) by way of reparation for fhe exac¬ 
tion of the unlawful charges alleged, such sum or sums, as, 
in view of the evidence to be adduced upon the hearing, the 
Commission might determine that the complainants (plain¬ 
tiffs herein) were entitled to as awards of damages under 
the provisions of the Interstate Commerce Acts aforesaid, 
for violations thereof; and praying also for such dther and 
further order or orders as the Commission might deem 
proper in the premises. 

VI 

That a copy of the complaint referred to and ^escribed 
in Paragraph V hereof, is attached hereto, marked Appen¬ 
dix “A”, and made a part hereof as fully as if incorporated 
at this point; that the complaint was duly received by the 
Commission and docketed as I. C. C. No. 20929 ahd served 
upon the defendant common carriers therein, whq were, at 
the time of service of said complaint, directed and ordered 
by the Commission to satisfy the said complaint or make 
formal answer thereto within a time specified; that formal 
answers were filed by certain of the defendant common car¬ 
riers named in said complaint, and that others therein failed 
to answer; that the complaint not having been satisfied, the 
cause was assigned for hearing by and before the] Commis¬ 
sion ; that full hearing was duly had at which tim4 the com- 
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plainants (plaintiffs herein) and defendants introduced 
evidence relative and material to the issues raised in said 
complaint and answers made thereto; that the cause vras 
thereupon submitted to the Commission for deter- 
47 mination pursuant to its established practice and 
procedure, and in accordance with the provisions of 
the Interstate Commerce Acts aforesaid. 

% VII 

That the Commission, by Division 5, Commissioners 
Lewis, Brainerd, and Farrell, after full hearing in said 
I. C. C. Docket No. 20929, and in all things proceeding le¬ 
gally and in accordance with the provisions of the Inter¬ 
state Commerce Acts, did, on the twelfth (12th) day of 
July, 1930, render its report and order in said proceeding, 
a copy of which said report and order is attached hereto, 
marked Appendix “B”, and made a part hereof as fully as 
if copied in at this point; that said report and order was 
duly served upon the defendants by the Commission and 
that the same is reported at 167 I. C. C. 319; that in its said 
report the Division found, in respect of the assailed rates 
on clay, kaolin, or china clay, in carloads, among other 
things, as follows (p. 347, Appendix “B”): 

That the assailed rates * * * from points of origin in 
North Carolina, South Carolina, and Georgia to the desti¬ 
nations embraced in the several complaints were, are, and 
for the future will be, unreasonable and unduly prejudicial 
to the extent that they exceeded, exceed, or may exceed, 
rates made 16 per cent of the contemporaneous hrst-class 
rates from and to the same points; * * * 

And the Division further found (p. 348, Appendix “B”): 

We further find that of the complainants here asking for 
reparation the following made or received shipments and 
paid and bore the charges thereon: * * * in No. 20929, 
Castanea Paper Company, and New York & Pennsylvania 
Company; * * * , and that the aforesaid complainants 
have been damaged in the amount that the charges paid ex¬ 
ceeded those that would have accrued at the rates and 
charges herein found reasonable; and that they are entitled 
to reparation, with interest. The amount of reparation 
cannot be determined on this record and the above named 
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complainants should comply with Rule V of the Sules of 
Practice. * * * 

48 VIII 

That after the rates prescribed by the Commission for 

the future had been established and made effective bv de- 

* 

fendants, which was about April 25, 1931, the effective date 
of the Commission’s order having been twice postponed at 
request of defendants, complainants in I. C. C. Docket No. 
20929 (plaintiffs herein) pursuant to the direction of Divi¬ 
sion 5, and in accordance with the Commission’s Rules of 
Practice, prepared and submitted to defendants statements 
showing in full and complete detail, all pertinent dita per¬ 
taining to shipments which had been made or received by 
them, and upon which they had paid and borne charges 
based on the rates found by Division 5 to have been un¬ 
reasonable, and forwarded the said statements tq defen¬ 
dants with a request that they verify and certifyf to the 
accuracy of the details on said statements as provided for 
by Rule V of the Commission’s Rules of Practice; that said 
defendants refused to certify to the accuracy of the facts 
and details recited in the statements, and for a long time, 
to wit several months, retained the said statements in their 
files without action; that thereupon and because of defen¬ 
dants’ refusal to verify and certify to the Rule V state¬ 
ments, the Commission .reopened the proceedings and as¬ 
signed the cause for further hearing on June 15, 1932: 

* * * for the purpose of affording parties an oppor¬ 
tunity to submit proof of shipments made and of the pay¬ 
ment and bearing of the charges thereon, and for the pur¬ 
pose of determining the amount of reparation due parties 
under the findings in these cases; 

that a copy of the said order of the Commission assigning 
the cases for further hearing is hereto attached, marked 
Appendix “C”, and made a part hereof as fully as ii it had 
been copied herein; that upon the further hearing various 
complainants, (including plaintiffs herein) submitted 

49 copies of their Rule V statements with othe^* proof 
of their shipments and of their right to reparation 

under the findings of Division 5, and defendants submitted 
evidence upon certain contentions advanced by them upon 
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the further hearing respecting the interpretation of the 
findings and conclusions of Division 5, as to the measure of 
reasonableness of rates in the past; that thereafter briefs 
were filed by the various parties, a tentative report was 
submitted by the examiner, exceptions thereto were filed by 
the parties and the cause, after such further hearing, was 
submitted to the Commission upon oral argument Febru¬ 
ary 9, 1933. 

IX 

That on or about July 3, 1933, the entire Commission, 
after the further hearing in I. C. C. Docket 20929 and other 
cases which were further heard at the same time, and in all 
things proceeding legally and in accordance with the pro¬ 
visions of the Interstate Commerce Act, rendered a report 
on further hearing; that the Commission, in its report on 
further hearing, which was duly served upon defendants, 
and is reported at 1941. C. C. 702, a copy of which is hereto 
attached, marked Appendix “D”, and made a part hereof 
as fully as if the same had been copied herein, took cogni¬ 
zance of the contentions of defendants respecting the inter¬ 
pretation to be placed upon the findings of Division 5, with 
respect to the measure of reasonable maximum rates in the 
past as the basis of awards of reparation and in its report 
on further hearing observed (p. 709; Appendix “D”): 

Defendants contend that the findings should be inter¬ 
preted as awarding reparation on domestic shipments from 
the South on the basis of 16 per cent of the first-class rates 
in effect from each shipping point on the date of the deci¬ 
sion in the Vanderbilt case . 

j After considering the defendants’ contentions, the 
50 Commission affirmed the finding of Division 5, as 
to the measure of reasonableness in the past and de¬ 
cided the interpretative question as to the basis and the 
rates to which it should be applied in the following lan¬ 
guage (p. 716; Appendix “D”): 

We find that the rates assailed in these respective pro¬ 
ceedings on domestic clay from the South were unreason¬ 
able to the extent they exceeded rates made 16 per cent of 
the first-class rates in effect from and to the same points 
at the time that basis became effective. 
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We further find that complainants and intervene^ made 
or received the shipments as described, and paid or bore 
the charges thereon; that they were damaged thereby in 
the amount of the difference between the charges paid and 
those that would have accrued at the rates or basis of rates 
herein found reasonable; and that they are entitled to rep¬ 
aration, with interest, on all shipments not barred by the 
statute. Complainants and intervener should comply with 
Rule V of the Rules of Practice. ! 

X 

That in its report on further hearing the Commission 
also referred to the fact that upon the further hearikig, the 
several complainants and defendants made a stipulation of 
record in substance as follows (Appendix “D”; pp. 708- 
709): [ 

* * * that complainants will submit to defendants rule V 
statements covering their claims accompanied with proof 
by affidavit as to the paying and bearing of freight charges, 
this manner of proof having been agreed to as sufficient, 
that complainants will turn over to defendants the freight 
bills for the purpose of checking, which freight bills will 
later be returned to complainants, and following this check 
the parties will undertake to certify to us agreed statements 
as to the amounts of reparation due under the findings 
made in these cases. This stipulation is also made Subject 
to the determination herein of certain questions raised as 
to the manner in which our findings made in these cases 
should be interpreted. 

And the Commission further observed (p. 712; Appendix 

“D”): 

51 The interpretations here placed on our findings 
in these cases and the modification here majle will 
render it necessary for complainants and interveiiers to 
correct many of the rule V statements submitted at thq hear¬ 
ing. Complainants and interveners, therefore, in accor¬ 
dance with the stipulation entered into between them and 
defendants at the further hearing will be expected i;o sub¬ 
mit to defendants rule V statements with appropriate cor¬ 
rections, which statements defendants will be expected to 
promptly check. Following this check it is expected that 
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the parties will certify to us agreed statements as to the 
amounts of reparation due under the findings made in these 
cases as here interpreted and modified. As heretofore 
stated, defendants stipulated to accept proof by affidavit 
that complainants and interveners paid and bore the freight 
charges! It seems hardly necessary here to repeat that de¬ 
fendants in entering into the aforesaid stipulation do so 
without admitting that complainants and interveners are 
entitled to reparation and without waiving any of their legal 
rights. 

That pursuant to the directions of the Commission quoted 
in the foregoing, complainants in Docket 20929 (plaintiffs 
herein) did prepare revised and corrected Rule V state¬ 
ments, conformably to the Commission’s interpretative de¬ 
cision as to the basis for awards of reparation, and did turn 
over to defendants all their paid freight bills for checking, 
and did take up with defendants the matter of preparing 
and submitting to the Commission, conformably to sugges¬ 
tions and directions in its report on further hearing, stipu¬ 
lations as to the amounts of reparation that would be due 
complainants in I.C.C. Docket 20929 (plaintiffs herein) un¬ 
der the Commission’s finding in its report on further hear¬ 
ing (Appendix “D”); that thereafter, to wit, on or about 
December 26,1933, complainants in Docket 20929 (plaintiffs 
herein) filed with the Commission two certain stipulations, 
duly signed by counsel, respectively, for complainants 
(plaintiffs herein) and defendants, setting forth the amount 
of reparation called for under the Commission’s findings 
in its report on further hearing (Appendix “D”) in favor 
of complainants in I. C. C. Docket 20929 (plaintiffs herein). 

52 XI 

That the first of the two stipulations next above referred 
to, to wit, one dated December 20,1933, a true copy of which 
is attached hereto, marked Appendix “E”, and made a part 
hereof as fully as if it had been copied in at this point, cov¬ 
ered shipments in respect of which plaintiff herein, Cas- 
tanea Paper Company, is claimant for reparation; that the 
specific principal amounts stipulated, according to defen¬ 
dant groups and routes of movement of the shipments, ag¬ 
gregate $10,680.31, as follows: 
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Claim 

No. 


Claimant 


Route 


Principal 

Amount 


C-l 


C-l 


C-2 


C-2 


C-2 


Castanea Paper Company SOU-N&W-WM- 

Readins:- 


767.95 

b05.08 


NYC-ERIE $1911.30 

SOU-CNOTP 

ERIE 767.95 

SOU-B&O- 

BR&P 7705.08 

SOU-N&W-WM- 
P&R-NY C-BR&P 169.58 
SOU-N&W-WM- 
Reading- 

NYC-BR&P 126.40 


That the second of the two stipulations, to wit, onb dated 
December 26, 1933, a true copy of which is attached hereto, 
marked Appendix “F”, and made a part hereof as fully 
as if copied herein, covered shipments in respect o:t which 
both of these plaintiffs, the Castanea Paper Company and 
the New York and Pennsylvania Company, are claimants 
for reparation, the specific principal amounts stimulated 
for the respective plaintiffs, according to defendant groups 
and routes of movement of the shipments, aggregate 
$9,244.55, as follows: 

53 

Exhibit Claim [Principal 


No. 

No. 

Claimant 

Route 

X 

Amount 

Z-2 

C-4 

Castanea Paper Company 

Sou.Ry.-N&W-PRR 

$8,557.73 

Z-3 

C-l 

New York & Penna Co. 

MD&S-Sou.-N&W-PRR 

602.24 

Z-3 

C-l 

New York & Penna. Co. 

MD&S-Sou.-PRR 

7.55 

Z-3 

C-l 

New York & Penna. Co. 

Cof Ga.-Sou-N & W-PER 

24.62 

Z-3 

C-l 

New York & Penna. Co. 

Sou.-PRR 

52.41 



XII 




That on January 8, 1934, the Commission, at a 
session, in all things proceeding legally and in acc 
with the provisions of the Interstate Commerce Acts 
an order specifying the names of various complaina 
various groups of defendants, together with certain 
amounts of reparation to be paid by the respective 
of defendants to certain named complainants, amon 
were plaintiffs, the New York and Pennsylvania C 
and the Castanea Paper Company; said order, a t 


general 
srdance 
, issued 
nts and 
specific 
groups 
g whom 
impany 
rue and 
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complete copy of which is attached hereto, marked Appen¬ 
dix “6” and made a part hereof, as fully as if copied 
herein, reads as follows, insofar as is here material: 

Corrected Order 

At a General Session of the INTERSTATE COMMERCE 
COMMISSION, held at its office in Washington, D. C., 
on the 8th day of January, A. D. 1934. 

#**##*### 

No. 20929 


i Castanea Paper Company, et al. 

v. 

Atlantic Coast Line Railroad Company, et al. 
#*##**•*• 

54 It appearing, That on July 3, 1933, the Commis¬ 
sion, entered its report on further hearing in the 
above proceedings, and these proceedings now coming on 
for further consideration on the question of reparation, and 
the parties having filed stipulations with respect to ship¬ 
ments involved, based on statements filed as exhibits at said 
further hearing, which stipulations and report of July 3, 
1933 and prior reports herein are hereby referred to and 
made parts hereof; we find that complainants and inter¬ 
veners shown in the following table are entitled to awards 
of reparation from the defendants named below in the 
amounts set opposite their respective names with interest: 

Complainants Defendants Amounts 

***#•##♦## 


New York & Pennsylvania 

1 Company MD&S; Sou and Penn $602.24 

Do MD&S; Sou and Penn 7.55 

Do CofGa; Sou and Penn 24.62 

Do Sou and Penn 52.41 

Castaiea Paper Company Sou and Penn 8,557.73 

Do Sou; Reading, NYC 

and Erie 1,911.30 

Do Sou; CNO&TP and 

Erie 767.95 

Do Sou; B&O and BR&P 7,705.08 
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Do Sou; Reading; NYC 

and BR&P 169.58 

Do Sou; Reading; NYC 

and BR&P 126.40 

«*•***••• 

It is therefore ordered, That the defendants, named in 
each of the groups shown in the above table, be, and they 
are hereby, authorized and directed to pay unto the com¬ 
plainants and interveners shown opposite said groups, on 
or before February 23, 1934, the amounts set opposite their 
respective names in said table, with interest thereon at the 
rate of 6 percent per annum, from the respective dates of 
payment of the charges assailed, as reparation on account 
of unreasonable rates charged for the transportation of 
numerous carloads of china clay from * * * producing 
points in North Carolina, South Carolina and Georgia to 
destinations in central, eastern, trunk-line and New England 
territories; * * # . 

By the Commission. 

GEORGE B. McGINTY 

(Seal) Secretary . 

55 That the said order of January 8, 1934, (Appen¬ 
dix “G”) includes a list of the abbreviations used 
above for names of the defendant carriers. 

XIII 

That the said report on rehearing (Appendix “D”) and 
the said order for the payment of reparation (Appendix 
“G”) were each, separately and duly served by the Com¬ 
mission upon the designated agents of defendants in the 
City of Washington, District of Columbia, pursuant to and 
in accordance with the provisions of the Interstate Com¬ 
merce Act; that notwithstanding said service of the report 
upon further hearing (Appendix “D”) and of the order for 
the payment of reparation, (Appendix “G”) defendants 
have failed and refused to comply with the order of the 
Commission for the payment of reparation within the time 
specified therein, and still fail and refuse to obey said 
order, or to pay to the plaintiffs herein the amounts speci¬ 
fied in the said order, together with interest thereonj to the 
great damage and injury of plaintiffs. 1 
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XIV 

Plaintiffs respectfully advise the Court that since the 
issuance of the Commission’s order for reparation, (Appen¬ 
dix “G”) defendants herein, in collaboration with other 
common carriers which were defendants in the proceedings 
before the Interstate Commerce Commission, in which the 
Commission issued its report and order (Appendix “B”) 
and its report on further hearing (Appendix “D”) and its 
order for the payment of reparation, (Appendix “G”) 
have filed a Bill for Injunction against the United States 
of America in the District Court of the United 
56 States for the District of Delaware (In Equity No. 
1070) praying, among other things: 

Second: That * * * an interlocutory injunction be issued 
staying and suspending the said orders of the Interstate 
Commerce Commission insofar as they prescribe rates as 
maximum reasonable rates for the past, and for the future, 
and as the basis for awards of reparation for clay or kaolin, 
including china clay, shipped in carload quantites from 
North Carolina, South Carolina, and Georgia to trunk line 
and New England territories, and insofar as they award 
reparation upon shipments heretofore made from points 
in the said states to points in the said territories. 

Third: That upon final hearing of this cause a permanent 
injunction issue decreeing that said orders of the Com¬ 
mission; as aforesaid, are null and void and be set aside, 
annulled and suspended and their enforcement, execution 
and operation be forever enjoined, and that the United 
States of America be restrained from taking any steps or 
instituting or further prosecuting any proceeding to en¬ 
force the said orders. 

That answers to the said Bill for Injunction have been 
made and filed in Court by the United States of America, 
and by the Interstate Commerce Commission, intervening 
defendants; that the plaintiffs herein have also intervened 
in the said injunction proceeding as intervening defen¬ 
dants, and have made answer to the Bill for Injunction, and 
will participate in the proceedings in opposition to the bill; 
that no hearing has yet been had upon the Bill for Injunc¬ 
tion in the United States District Court for the District of 
Delaware, nor have the plaintiffs herein any information 
at the time of filing this petition, as to when a hearing may 
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be had in the injunction proceeding; that under the Statute 
(Title 49, C. I., Sec. 16 (3) (f) U. S. C. A.) these plaintiffs 
are obliged to bring this their suit for recovery within one 
year from the date of the order of reparation, and not af¬ 
ter; (order in Appendix “G” was adopted January 8, 
1934 and directs payment on or before February 23, 1934) 
that since the date when the proceeding for an in- 
57 junction in the United States District Court for the 
District of Delaware may be finally terminated is 
uncertain and may be extended beyond the year period 
within which, under the Statute, these plaintiffs must file 
their suit to enforce the Commission’s reparation order, 
(Appendix “G”) these plaintiffs may not, without jebpard- 
izing their rights, longer delay the filing of this suit . 

XV 

That by reason of the matters and things pleaded, there 
is justly due and owing to the respective plaintiffs herein 
from defendants herein, jointly and severally, as damages 
for unjust and unreasonable transportation charges ex¬ 
acted for the transportation of clay, or kaolin, or china clay, 
in carloads, from Bath, S. C., and Dry Branch, Ga., to John- 
sonburg, Pa., and from Bath, S. C., Croft, S. C., Aiken, 
S. C., and Gordon and Dry Branch, Ga., to Lock Haven, 
Pa., the following specific amounts, as set forth opposite 
the names of the respective groups of defendants in Ap¬ 
pendix “G”: 


Complainants Defendants Amounts 

New York & Penn¬ 
sylvania Company MD&S; Sou and Penn $ 602.24 
Do MD&S; Sou and Penn 7.55 

Do CofGa; Sou and Penn 24.62 

Do Sou and Penn 52.41 

Castanea Paper 

Company Sou and Penn 8,557.73 

Do Sou; Reading, NYC and 

Erie 1|911.30 

Do Sou; CNO&TP and Erie 767.95 

Do Sou; B&O and BR&P 7,705.08 

Do Sou; Reading; NYC and 

BR&P 169.58 

Do Sou; Reading; NYC and 

BR&P 126.40 
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58 together with interest at the rate of six (6) per cent 
per annum from the respective dates of payment of 

the charges assailed, the foregoing sums being all of the 
principal amounts named in the reparation order of the 
Commission, dated January 8, 1934, (Appendix “G”) as 
due these plaintiffs as damages against the respective de¬ 
fendants in the cause before the Commission. 

XVI 

That plaintiffs herein have paid and have ultimately 
borne, without recoupment in whole or in part, from any 
source whatever, all of the unjust and unreasonable trans¬ 
portation charges on shipments of clay, or kaolin, or china 
clay, from points in South Carolina and Georgia to John- 
sonburg, Pa., and Lock Haven, Pa., made or received by 
them as appears from the reports of the Commission, (Ap¬ 
pendices “B” and “D”) and as is specifically shown by the 
Rule V statements which are summarized in Appendices 
“E” and “F”, said unjust and unreasonable charges hav¬ 
ing been exacted, demanded and collected by defendants 
in violation of Section 1 of the Interstate Commerce Act, 
approved February 4, 1887, as amended and supplemented 
by subsequent Acts of the Congress; that as a result of such 
payments and bearing of said charges, plaintiffs have been 
damaged in the amounts set forth in the reparation order 
of the Commission, (Appendix “G”) plus interest at the 
rate of six (6) per cent per annum from the dates on which 
the said unjust and unreasonable charges were paid by the 
plaintiffs to defendants herein. 

Plaintiffs further allege that the matters involved in this 
suit are of a highly technical nature and require the ser¬ 
vices of counsellors experienced in the law and procedure 
involved in interstate commerce matters, which are 

59 intricate and involved and include numerous tech¬ 
nical details; that for these reasons, among others, 

the Interstate Commerce Act provides for the protection 
of shipping interests in general and requires that defen¬ 
dant carriers, in the event they fail and refuse to comply 
with the orders of the Commission in cases of this charac¬ 
ter, shall pay all necessary and reasonable attorney’s fees 
and costs incurred by plaintiffs in the enforcement of the 
orders of the said Commisson; that because of the refusal 
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of defendants herein to obey and comply with the oipder of 
the Commission in this proceeding, the plaintiffs j herein 
have been required and compelled to prosecute this law¬ 
suit and under the provisions of Title 49, C. I Section 16(2) 
of the Interstate Commerce Acts are entitled to have a 
reasonable amount awarded at attorney’s fees. 

That in view of the nature of this proceeding and in view 
of the work, difficulties, delays, and expenses to which plain¬ 
tiffs herein have been subjected in their endeavors to col¬ 
lect the amount of reparation which the Commission has 
found they were entitled to receive and which it has di¬ 
rected defendants to pay unto plaintiffs but which, as be¬ 
fore alleged, these defendants have failed and refused to 
pay to plaintiffs, and the payment of which they seek to 
enjoin through the action instituted in the United States 
District Court for the District of Delaware, (In Equity No. 
1070) thus necessitating this suit at law, the plaintiffs 
herein believe and, therefore, contend that they are; right¬ 
fully entitled to an additional sum of seven thousand five 
hundred dollars ($7,500) over and above the award of repa¬ 
ration, as a reasonable attorney’s fee for the presentation 
and prosecution of this cause in this Honorable 
60 Court, the same to be taxed and collected as a part 
of the costs of the suit as provided in the Interstate 
Commerce Acts (Title 49, C. I, Sec. 16(2)). 

Plaintiffs believe, and therefore allege, that the principal 
amount of reparation awarded, plus interest thereon from 
the date of payment of the charges to the earliest date 
within which it may reasonably be expected this cause can 
be determined, will approximate $28,000, and that a reason¬ 
able attorney’s fee for the prosecution of this cause in court 
would be, under all the facts and circumstances of this case, 
an amount not less than seven thousand five hundred dol¬ 
lars ($7,500) and this Court is requested to award plain¬ 
tiffs as attorney’s fees in this proceeding the amount of 
seven thousand five hundred dollars ($7,500); and, hlso, to 
award said plaintiffs all costs and disbursements made nec¬ 
essary by defendants’ refusal to obey and comply ^ith the 
order of the Commission, as set forth in Appendix MGr”. 

WHEREFORE, Plaintiffs pray: 

A. That process issue requiring defendants to appear 
and answer this petition; that hearing be had upon the 
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same, arid, upon the conclusion of such hearing, that plain¬ 
tiffs be awarded relief and have judgment against defen¬ 
dants, jointly and severally, as follows: 

B. That plaintiff, the Castanea Paper Company, do have 
and recover from the defendants herein, as provided in the 
order of the Commission, (Appendix “G”) the sum of nine¬ 
teen thousand, two hundred and thirty eight dollars and 
four cents ($19,238.04) together with interest thereon at the 
rate of six (6) per cent per annum from the dates upon 
which said unjust, unreasonable, and unlawful transporta¬ 
tion charges were paid to said defendants. 

1 C. That plaintiff, the New York and Pennsylvania 
61 Company, do have and recover from the defendants 
herein, as provided in the order of the Commission, 
(Appendix “G”) the sum of six hundred eighty six dol¬ 
lars and eighty two cents ($686.82) together with interest 
thereon at the rate of six (6) per cent per annum from the 
dates upon which said unjust, unreasonable, and unlawful 
transportation charges vrere paid to said defendants. 

D. That plaintiffs jointly have judgment and be allowed 
a reasoriable attorney’s fee, as provided in Title 49, C. I, 

Sec. 16(2) U. S. C. A., in the sum of seven thousand five 
hundred dollars ($7,500), to be assessed against the said 
defendants, in addition to all c-osts and disbursements in¬ 
curred by plaintiffs in the prosecution of the suit. 

E. That plaintiffs, respectively, have judgment for the 
respective amounts of reparation awarded by the Commis¬ 
sion against the several defendants herein, jointly and sev¬ 
erally, in such amounts as are specified in the order of the 
Commission awarding reparation (Appendix “C” and/or 
the pleddings in this case and/or the facts to be introduced 
upon the trial hereof; that this Honorable Court issue an 
order commanding said defendants, jointly and/or sever¬ 
ally, to pay such sums as are above prayed for to said plain¬ 
tiffs, plus interest at the rate of six (6) per cent per annum, 
on or before a day certain; that your plaintiffs be allowed 
a reasonable attorney’s fee, as provided in Title 49, C. I, 

Sec. 16(2) U. S. C. A. to wit, seven thousand five hundred 
dollars ($7,500), to be taxed and collected as a part of the 
costs of this suit, and further, that defendants be com- Jj 
manded to pay unto plaintiffs all their costs in this behalf 


ii 
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incurred and expended, and that plaintiffs have such other 
and further relief to which, in the judgment of this 
62 Honorable Court, they may be justly entitle^. 

Respectfully submitted, 

C. R. MARSHALL 
Attorney for Plaintiffs 

Union Trust Building, 

Washington, D. C. 

Verification 

District of Columbia, ss : 


Cloud R. Marshall, being first duly sworn according to 
law, deposes and says that he is attorney for plaintiffs 
named in this petition; was attorney for them in the pro¬ 
ceedings before the Interstate Commerce Commission out 
of which this suit arises; that he has personal knowledge 
of all the matters and facts set forth in the foregoing peti¬ 
tion ; that he has read the petition and knows the contents 
thereof; that the facts therein set forth are personally 
known to him to be true, except such matters and facts, if 
any, as are alleged upon information and belief, and these 
he believes to be true. 

C. R. MARSHALL 

Subscribed and sworn to before me this 27th day of No¬ 
vember, 1934. 


PAUL J. ROBERTSON 

(Seal) Notary Public , District of 

Columbia. 
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63 APPENDIX A 

Before the Interstate Commerce Commission 

No. 20929 


Castanea Paper Company, New York and Pennsylvania 

Company 


vs. 

Atlantic Coast Line Railroad Company, The Baltimore 
and Ohio Railroad Company, Blue Ridge Railway 
Company, Buffalo, Rochester and Pittsburgh Rail¬ 
way Company, Carolina, Clinchfield and Ohio Rail¬ 
way (Atlantic Coast Line Railroad Company and 
Loiiisville and Nashville Railroad Company, Lessees), 
Carolina, Clinchfield and Ohio Railway of South 
Carolina (Atlantic Coast Line Railroad Company and 
Louisville and Nashville Railroad Company, Lessees), 
Central of Georgia Railway Company, The Central 
Railroad Company of New Jersey, The Chesapeake 
and Ohio Railway Company, Chicago and Erie Rail¬ 
road Company, The Cincinnati, New Orleans and 
Texas Pacific Railway Company, The Cincinnati 
Northern Railroad Company, The Cleveland, Cin¬ 
cinnati, Chicago and St. Louis Railway Company, 
Erie Railroad Company, Georgia Railroad, Georgia 
& Florida Railroad, Louisville and Nashville Rail¬ 
road Company, Macon, Dublin & Savannah Railroad 
Company, The Nashville, Chattanooga & St. Louis 
Railway, The New York Central Railroad Company, 
The New York, Chicago and St. Louis Railroad Com¬ 
pany, The Pennsylvania Railroad Company, The 
Pigeon River Railway Company, Reading Company, 
Richmond, Fredericksburg and Potomac Railroad 
Company, Seaboard Air Line Railway Company, 
Southern Railway Company, Tallulah Falls Rail¬ 
way Company (J. F. Gray, Receiver), Winston-Salem 
Southbound Railway Company. 

64 Complaint. 

The complaint of the above named complainants respect¬ 
fully shows: 
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I. 

(a) That the Castanea Paper Company is a corpora¬ 
tion duly organized and existing under the laws of tlfe state 
of Delaware, operating pulp and paper mills at Johnson- 
burg, Pa., and Lock Haven, Pa., and having its principal 
office at 200 Fifth Avenue, New York City, N. Y. 

(b) That the New York and Pennsylvania Company is a 
corporation duly organized and existing under the l^ws of 
the state of Delaware, operating a pulp and paper mill at 
Lock Haven, Pa., and having its principal office and place 
of business at 200 Fifth Avenue, New York City, N. y. 

n. 

That the defendants are common carriers engaged in the 
transportation of property, wholly by railroad, or partly 
by railroad and partly by water, from points in the sseveral 
states to points in others of the United States and, as such 
common carriers, are subject to the act to regulate com¬ 
merce, approved February 4, 1887, and to the acts supple 
mentary thereto and amendatory thereof. 


III. 


tariff, 


That the defendants, as parties to Agent Glenn’s 
I. C. C. A-612, publish and/or participate in certain rates 
on clay or kaolin, crude, crushed or ground (not edrth or 
metallic paint) from points of origin and production in the 
states of South Carolina and Georgia, as more specifically 
indicated hereinafter, to Johnsonburg, Pa., an(f Lock 
Haven, Pa.; that such rates are set forth in the tariff men¬ 
tioned, duly filed with the Interstate Commercb Com- 
65 mission, as required by section 6 of the act to regu¬ 
late commerce and/or in supplements thereto 
issues thereof. 

That among and illustrative of the points of origin from 
which said rates apply are Langley and McNamee, 

Bath, S. C., Dry Branch, Ga., and McIntyre, Ga. 
complainants in the regular course of their business use 
large quantities of clay as a filler in the manufacture of 
paper; that they have shipped in the past, now ship, and 
will continue to ship, large quantities of such claj from 


or re- 


S. C., 
That 
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the said origin points and/or other points which for rate 
making purposes are grouped therewith or related thereto, 
as shown by the aforesaid tariff, to their said paper mills at 
Johnsonburg, Pa., and Lock Haven, Pa. 

IV. 

That in the sale of paper manufactured at Johnsonburg, 
Pa., and Lock Haven, Pa., complainants are in keen and 
active competition with the manufacturers of like kinds 
of papeJ* located at various other points, to wit: 

In Trunk Line Territory: Philadelphia, Pa., Wilming¬ 
ton, Del., Spring Grove, Pa., Richmond, Va., Tyrone, Pa., 
Williamsburg, Pa., Roaring Springs, Pa., Mechanicville, 
N. Y., Piedmont, W. Va., Luke, Md., Covington, Va., Buena 
Vista, Va. 

In Central Freight Association Territory: Hamilton, 
Ohio, Chillicothe, Ohio, Kalamazoo, Mich., Otsego, Mich., 
Three Rivers, Mich. 

In Buffalo-Pittshurgh Territory: Niagara Falls, 
66 N. Y., North Tonawanda, N. Y., Erie, Pa. 

In Wisconsin: Appleton, Wis., Neenah, Wis., Eau 
Claire, Wis., Port Edwards, Wis. 

In Southern Territory: Canton, N. C., Kingsport, Tenn. 

V. 

That the rates published and charged by defendants for 
the transportation of clay from the points of origin in 
South Carolina and Georgia mentioned or referred to in 
paragraph III hereof to the points of destination men¬ 
tioned in paragraph IV hereof have been and are now 
lower, absolutely and/or relatively, than are the rates pub¬ 
lished, charged, and collected on clay moving from the said 
points of origin to Johnsonburg, Pa., and Lock Haven, Pa. 

VL 

That the rates on clay from the points of origin men¬ 
tioned and referred to in paragraph III hereof to John¬ 
sonburg, Pa., and Lock Haven, Pa., have been and are now 
unjust and unreasonable in violation of section 1 of the 
interstate commerce act; and, in violation of section 3 of 
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said act, unduly prejudicial to complainants and hnduly 
preferential of their competitors who ship clay from the 
points of origin and use the same in the manufacture of 
like kinds of paper in their mills located at the points men¬ 
tioned in paragraph IV hereof. 

vn. 

That during the period of two years prior to and next 
preceding the filing of this complaint the complainants have 
received at their mills at Johnsonburg, Pa., and Lock 
Haven, Pa., numerous shipments of clay, in carloadi, from 
the points of origin mentioned or referred to in para- 
67 graph III hereof and have paid and borne the freight 
charges thereon; that by reason of the facts stated 
in the foregoing, complainants have been subjected to the 
payment of rates on clay from the points of origin men¬ 
tioned or referred to, which are and have been unjust and 
unreasonable in violation of section 1, and unduly preju¬ 
dicial in violation of section 3 of the interstate commerce 
act; that they have been damaged, are now being damaged, 
and will continue to be damaged, during the pendency of 
these proceedings by the payment of charges based on the 
rates herein complained of. 

WHEREFORE, your complainants pray that the defen¬ 
dants may be required to answer the charges hereifi; that 
after due hearing and investigation the Commission may 
make an order requiring the defendants to cease and desist 
from the aforesaid violations of the said act, and to establish 
and put in force and apply in the future to the transporta¬ 
tion of clay from the points of origin mentioned or referred 
to in paragraph III hereof to Johnsonburg, Pa., ^nd to 
Lock Haven, Pa., in lieu of the rates now charged and com¬ 
plained of, such other rates as the Commission majf deem 
just, reasonable, non-prejudicial, and non-preferentiil, and 
also to pay to the complainants by way of reparation for 
the unlawful charges hereinbefore alleged such sum or 
sums, as in view of the evidence to be adduced herein, the 
Commission may determine that the complainants ^re en¬ 
titled to as an award of damages under the provisions of 
the said act for violations thereof; and that such othbr and 
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further order or orders be made as the Commission may 
deem proper in the premises. 

! CASTANEA PAPER COMPANY 

Johnsonburg, Pa. 

NEW YORK AND PENNSYLVANIA 
COMPANY 
Lock Haven, Pa. 

By: E. L. MYERS, 

; Traffic Manager; 

i C. R. MARSHALL, 

Attorney. 

Transportation Building, 

Washington, D. C. 

April 16, 1928. 

Appendix B 

68 : Interstate Commerce Commission 


No. 20482 1 

R r T. Vanderbilt Company, Incorporated, et al. 

v. 

Atlantic Coast Line Railroad Company et al. 

Submitted January 31, 1930. Decided July 12, 1930 

1. Rates on clay or kaolin, including china clay, in carloads, 
from producing points in North Carolina, South Carolina, 
and Georgia, to destinations in central, eastern trunk-line, 
and New England territories found unreasonable and un¬ 
duly prejudicial. Maximum reasonable and nonprejudi¬ 
cial rates prescribed for the future and reparation 
awarded. 


1 This report also embraces No. 20225, Empire Floor & Wall Tile Company, 
Incorporated, v. Carolina, Clinchfield & Ohio Railway et al.; No. 20409, In¬ 
ternational Paper Company et al. v. Baltimore & Ohio Railroad Company et 
al.; No. 20482 (Sub-No. 1), West Virginia Pulp & Paper Company v. Cen¬ 
tral of Georgia Railway Company et al.; No. 204S2 (Sub-No. 2), Harris Clay 
Company v. Atlantic Coast Line Railroad Company et al.; No. 20734, New 
Jersey Coated Paper Company et al. v. Pennsylvania Railroad Company et al.; 
No. 20850, St. Regis Paper ompany et al. v. Ann Arbor Railroad Company 
et al.; No. 20929, Castanea Paper Company et al. v. Atlantic Coast Line 
Railroad Company et al.; No. 20930, International Paper Company et al. v. 
Ann Arbor Railroad Company et al.; and No. 21437, D. M. Bare Paper Com¬ 
pany v. Central of Georgia Railway Company et al. 
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2. Rates assailed in No. 20409 and No. 20734, on imported 
china clay, in carloads, from north Atlantic ports to desti¬ 
nations in the States of New Jersey, New York, and in 
New England, found unreasonable, except froip New 
York, N. Y., to Montclair and Ridgefield, N. J. Maximum 
reasonable rates prescribed for the future and reparation 
awarded. 

Chas. S. Allen, Milton P. Bauman, Charles E. Bell, Fred¬ 
erick E. Brown, Edgar E. Clark, Clark & La Roe, James F. 
Dougherty, Charles Donley, C. C. Furgason, George F. 
Graham, E. E. Hostler, F. F. Kator, J. H. Krueger, H. A. 
Laird, Wilbur La Roe, jr., C. R. Marshall, Norman, Quirk & 
Graham, H. T. Ratliff, M. D. Warren, and C. L. Whittemore, 
for complainants and interveners. 

C. H. Blatchford, H. D. Boynton, W. A. Cole, Joseph P. 
Cook, Anthony P. Donadio, Joseph F. Eshelman, Frhnk W. 
Gwathmey, R. D. Hunter, H. Merle Mulloy, W. N. Mcferehee, 
H. T. Newcomb, M. B. Pierce, W. T. Pierson, Chafles R. 
Webber, and William I. Woodcock, jr., for defendants. 

Report of the Commission 

Division 5, Commissioners Lewis, Brainerd, and Farrell 

Lewis, Commissioner: j 

% 

Exceptions were filed by opposing parties to the report 
proposed by the examiner; replies to the respective 
69 exceptions were also filed; and oral argument was 
had. We have reached conclusions differing somewhat 
from those proposed by the examiner. 

These cases present related issues. No. 20409 and No. 
20734 were heard separately. The others were heard to¬ 
gether. They will all be disposed of in one report. The 
names of the complainants, the issues in detail, the names 
of interveners, and the relief sought are stated in Appendix 
A. Collectively, the complaints, except No. 20409 and No. 
20734, attack as unreasonable and unduly prejudicial the 
rates on clay or kaolin, crude, crushed, or ground, ifi car¬ 
loads, from producing points in North Carolina, South Car¬ 
olina, and Georgia to destinations in central and trunik-line 
territories, and to Thorold, Ontario, Canada. In No. 20409, 
rates on imported china clay, in carloads, from Baltimore, 
Md., Philadelphia, Pa., and other north Atlantic ports io va- 
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rious destinations in the State of New York and in New 
England territory are assailed as unreasonable. In No. 
20734, rates on imported ball clay, and china clay, in car¬ 
loads, from New York, N. Y., and Philadelphia to destina¬ 
tions in the States of New Jersey and New York are as¬ 
sailed as unreasonable and unduly prejudicial. Complain¬ 
ants in the title case and Sub-No. 2 are producers of this 
southern clay or kaolin, which is sold f. o. b. shipping points. 
They do not seek reparation. Their claim of undue preju¬ 
dice is based upon the relation of the rates from the South 
to those from north Atlantic ports to the same general des¬ 
tination territory, which latter rates are alleged to be un¬ 
duly preferential. Other complainants attacking the rates 
from points in the South are receivers of the clay, most of 
whom are manufacturers of paper and/or paper articles. 
One, a floor and wall-tile manufacturer at Zanesville, Ohio, 
uses North Carolina clay. 

The users of this product, who include some of the inter¬ 
veners, pay and bear the freight charges. They seek repa¬ 
ration. Several of the interveners in certain of the cases 
are also complainants in others. The complaining receivers 
of this traffic to trunk-line territory, except those in No. 
20409 and No. 20734, base their allegations of undue preju¬ 
dice oil the asserted maintenance of actually and relatively 
lower rates from the southern producing points to compet¬ 
ing paper mills at points in the North, South, and in Wiscon¬ 
sin than are maintained to complainants ’ mills. Those alle¬ 
gations constitute the grounds for intervention by various 
paper or paper-goods manufacturing concerns at the al¬ 
leged unduly preferred points, who either oppose the par¬ 
ticular complaints or seek to protect their interests. No 
evidence was introduced concerning rates to Thorold, the 
only Canadian point specified in any of the complaints. 
Therefore, rates to points in Canada will not be consid¬ 
ered. 

70 Rates are herein stated in amounts per ton of 2,000 
pounds, except where otherwise indicated, and will 
relate only to carloads. We will first consider the com¬ 
plaints assailing rates from the South. Except as noted, 
the rates are those in effect at the commencement of the 
hearing. 
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Domestic-Clay Cases, No. 20225, No. 20482 and Sub-Nos. 1 

and 2, No. 20850, No. 20929, No. 20930, and No. 21347 

The rates on clay or kaolin, in carloads, have been before 
us in several proceedings. 2 In the reports therein various 
kinds of clay, including kaolin, are generally described. 
Although certain of the testimony in the instant proceed¬ 
ings concerns the question of whether the clay or clays in¬ 
volved are of a high grade or low grade, it should be stated 
at the outset that the record shows these clays to be of much 
better grades than common or brick clays. Authorities on 
clay testified respecting the geological classification of clays 
according to their physical properties and uses, and qlso as 
to their mode of occurrence or origin. It is unnecessary to 


discuss that testimony in detail. Clay, broadly defined, is a 
material found in the earth, which develops more cr less 
plasticity when mixed with water, and becomes hard and 
rocklike when subjected to fire. It may contain a greater 
or less quantity of hydrated aluminum silicate. Clay pro¬ 
duced in southern territory may be divided into three gen¬ 
eral classes, namely, china clay or kaolin, the kind here in¬ 
volved, ball clay, and common-brick making clay. Ball 
clay is a refractory, highly plastic clay, and is mined at 
points in Kentucky and Tennessee, not here under consid¬ 
eration. Kaolin is a variety of clay, but all clays are not 
kaolins. 

The adjective 44 china’’ as applied to clay does noj; indi¬ 
cate source of production or use of the product. Tlie fact 
that clay found in the hills of China was or is of a quality 
similar to that of the clay produced in the South, and that 
“Kao-lin” means “high hill,” resulted in the expression 
“china clay” and “kaolin” being used interchangeably and 

2 Import and Domestic Bates — Clay, 39 I. C. C. 132, where the issue for de¬ 
termination was whether rates on domestic clay from Georgia producing points 
to central territory were unjustly discriminatory against producers it those 
points because the rates exceeded rates maintained from north Atlantic ports 
and Gulf ports to the same destination territory, and the adjustment was not 


shown to be unjustly discriminatory against domestic traffic. Ceramib Traffic 
Asso. v. P. B. B. Co., 123 I. C. C. 591, hereinafter called the Ceramic case; 
United States Potters’ Asso. v. A ., C. $ ^3/- Co., 128 I. C. C. 249, here¬ 

inafter called the Potteries case; Newton Falls Paper Co. v. Beading I Co., 128 
I. C. C. 563; Merrimac Paper Co. v. B. M. B. B., 152 I. C. C. 14l|; Fords 
Porcelain Works v. B Sc O. B. B. Co., 152 I. C. C. 576. In Ceramics Traffic 
Asso. v. Akron C. 4" Co., 163 I. C. C. 535, rates on ball clay from cer¬ 

tain points in Kentucky and Tennessee to various destinations in Newt Jersey, 
New York, and Pennsylvania were found not unreasonable. 
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71 somewhat loosely to describe white or gray clays, 

which vary widely in price and use. It appears, 
however, that the term “china clay” is or was restricted 
to English kaolins. 

Fire clay and clay, n. o. i. b. n., minimum 40,000 pounds, 
are rated sixth class in the official classification. In the 
southern classification fire clay is accorded fire-brick rates, 
and clay, n. o. i. b. n., class A or eighth class. Kaolin or 
china clay is rated sixth class in both classifications, mini¬ 
mum 40,000 pounds. In central territory and certain por¬ 
tions of trunk-line territory it is accorded a rating 80 per 
cent of sixth class. 

Statistics of the United States Department of Commerce, 
Bureau of Mines, for the year 1926, show that the South¬ 
ern States are the chief sources of supply of kaolin in this 
country, producing more than 80 per cent of the total. 
Georgia had the largest production, reporting 175,230 tons, 
about 41 per cent of total sales of 432,215 tons throughout 
the United States for the year stated. North Carolina and 
South Carolina also recorded a large production. Clay is 
produced in North Carolina principally at Penland, Spruce 
Pine, and other places on the Carolina, Clinchfield & Ohio 
Railway, hereinafter called the Clinchfield, all of which are 
important shipping points in the western part of the State. 
Other important shipping points in that State are Lamonti, 

5 miles from Kona, N. C., on the Black Mountain Railway, a 
short i line connecting with the Clinchfield at Kona and 
Franklin, approximately 57 miles from Cornelia, Ga., on the 
Tallulah Falls Railway, also a short line connecting with 
the Southern Railway at Cornelia. The North Carolina 
clay, which geologists find to be true or primary kaolin, is 
used by potteries and in the manufacture of ceramic and 
sanitary ware. It is also extensively used in the manufac¬ 
ture of white chinaware. 

The most important movement of clay from South Caro¬ 
lina is from points in the Bath-Langley district on the 
Southern, near the western border of the State, and from 

6 to 10 miles northeast of Augusta, Ga. This clay is used 

chiefly in the paper industry as a filler, or coating for 
paper and paper articles, and to a lesser degree in the man¬ 
ufacture of ceramic and sanitary ware. ; 

Among the important shipping points in Georgia, most 
of which are complaining points, are McIntyre, Gordon, 
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Edgar, Butler, and Claymont, on the Central of Gjeorgia 
Railway; Hephzibah and Gibson on the Georgia & Florida 
Railway; and Dry Branch, on the Macon, Dublin & Savan¬ 
nah Railroad. Like the clay from South Carolina, the 
Georgia clay is used chiefly in the paper industry. Much 
of it, however, is utilized by the pottery industry. 

The method of handling differs at the various complain¬ 
ing points of production. In many instances the clay or 
kaolin is put through a purifying process befor^ ship- 
72 ment. This consists of a form of washing with water 
to remove sand deposits or other impurities, and then 
drying. In addition to removing impurities the washing 
improves firing qualities. In most instances after frying, 
the clay or kaolin, particularly that from South Carolina and 
Georgia, is crushed or ground. In some instances the com¬ 
modity is loaded into cars as it is taken from the cl^y pit. 
Shipments are made in water-proof cars, and either in bulk 
or in paper bags. Generally the cars are lined with heavy 
paper at shippers’ expense. As before noted, the clay or 
kaolin shipped from the North Carolina points is used by 
potteries and by refractory companies. Unlike the clay 
from South Carolina and Georgia, although washed and 
dried, it is not crushed or ground, and shipments are in 
unlined but thoroughly cleaned cars. 

The movement of this commodity from the South is 
chiefly to northern destinations and is in large vplume. 
Lengths of haul range from approximately 480 tb 1,200 
miles. During the years 1926 and 1927 the combine^ ship¬ 
ments of three of the complaining producers 3 located at 
points in South Carolina and Georgia, totaled 9,379 car¬ 
loads. The aggregate weight was 334,367 tons, an average 
of about 35.6 tons per car. The tariffs specify various 
minima, generally 40,000 pounds from North Carolina 
points, and either 50,000 or 60,000 pounds from the South 
Carolina-Georgia group. The average sales price for the 
two years stated was $8.74 per net ton. For the country 
as a whole the average price per ton during 1927 of kaolin 
and/or china clay was $8.38. During 1928 the average price 
paid by certain of the complainants was $10.71 per ton. The 
volume of movement from points in North Carolina is not 

3 R. T. Vanderbilt Company, Incorporated, Edgar Brothers Company, Moore 
& Munger. 
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definitely disclosed. The total production in that State for 
1926 was 20,719 tons. During the period January 1 to Oc¬ 
tober 1, 1928, 22 members of a total of 30 constituting the 
United States Potters’ Association, interveners, received 
from North Carolina, South Carolina, and Georgia collec¬ 
tively, 9,571 tons. Prices ranged from $2.25 to $16.50 per 
net ton. The average price f. o. b. shipping point was $7.78. 
The amount the potteries received from each State, the par¬ 
ticular kinds, and whether they included the lowest-priced 
article, likewise are undisclosed; but the $2.25 price is less 
than the average price of fire clay, one of the lower grades, 
which price for the year 1927, the latest shown, was $2.85. 
The price of the North Carolina clay or kaolin was $16.50. 
Exhibits of record show average loadings from the North 
Carolina points as slightly less in some instances than the 
average of 35.6 tons of the shipments from the South Caro- 
lina-Georgia group. 

The price per ton of imported china clay used by several 
of the complainants varies. An exhibit shows that of a total 
of 489,670 net tons of clay, all kinds, imported chiefly 
73 from England during the year 1926, the most recent 
on the exhibit, 396,219 tons, or 80.9 per cent, consisted 
of kaolin or china clay of an average value of $8.79 per ton 
in England. The price at the ports of entry of imported 
English clay used for paper coating ranges from $20 to 
$22.50 per gross ton, including duty. During the period 
covered by No. 20409, the principal complaint involved im¬ 
ported clay, prices at the north Atlantic ports varied from 
$10.12 to $12.12 per net ton on 77 per cent of the tonnage 
used, ^nd from $16 to $17 per ton on the remainder. 

The sales of domestic kaolin during 1926 increased 18 per 
cent over sales in 1925, while imports of kaolin or china clay 
increased 6 per cent. Generally, domestic production has 
increased much more rapidly than have importations. 

A large part of the record deals with the history of the 
development of the sources of supply and of the rates. A 
detailed recital thereof here would serve no useful purpose. 
It should be stated in passing that one of the contentions of 
the southern clay producers is that they have experienced 
difficulty in disposing of their products in the territory 
north of the Ohio and Potomac Rivers in competition with 
imported English clay, not only because rates on the foreign 
clay from the ports have been lower than rates on domestic 
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clay from the South to the same destinations, but also be¬ 
cause of prejudice of consumers against southern clay, due 
to the color and toughness of that product. For many years 
English clay had been used in American industries and 
came to be recognized as the universal standard product of 
its kind. 

From the beginning through rates on the clay fr^m the 
South to points north of the Ohio and Potomac Rivers have 
been made by combining the rates of the southern carriers 
to those gateways with rates maintained therefrom by their 
northern and eastern connections. For several years the 
sums of these factors have been published as through rates. 
Originally the rates were generally constructed upon a sec¬ 
tional-tariff plan whereby the rate components to and be¬ 
yond the gateways were specified. Later, each through rate 
was published as a unit, and so-called divisional arbitraries 
beyond the gateways, i. e., amounts in excess of thC rates 
up to the gateways were specified. The later method, em¬ 
ployed for several years and at present used, serves plso to 
indicate authorized routes. 

Under an early revision by the carriers the rates on clay 
and kaolin from the North Carolina, South Carolina, and 
Georgia producing points became the same on traffic to 
trunk-line points, while on traffic to New England the rates 
from points in North Carolina and South Carolina became 
10 cents per gross ton less than from points in Georgia. 

Generally, that difference is reflected in the present 
74 adjustment. Prior to July 5, 1927, a proportional 
rate of $3.72 per net ton was maintained generally 
from the southern producing points to Cincinnati, a repre¬ 
sentative gateway to central territory. On that date the 
rate as applied from South Carolina-Georgia territory was 
reduced to $3.50 but remained $3.72 from North Carolina 
territory, the chief points in which are served by the Clinch- 
field. To Potomac Yard, a representative gateway to trunk¬ 
line and New England territories, the rate from most of the 
origin territory is $3.49 per ton. From a relatively few 
points the rate is either a little less or more than that figure. 
These rates to the gateways from the South are components 
of the through rates under attack. On traffic via Cincinnati 
the South Carolina-Georgia origin group embraces dis¬ 
tances ranging from about 568 to 639 miles to that gateway. 
To Potomac Yard from the origin territory from which the 
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rate component of $3.49 applies, distances range from ap¬ 
proximately 460 to 735 miles. 

Except from Franklin and Lamonti, on the Tallulah Falls, 
and the Black Mountain, respectively, the spread in dis¬ 
tances from the North Carolina complaining points served 
by the Clinchfield is about 11 miles. The greater part of 
the distance to Cincinnati from South Carolina-Georgia 
points accorded rates made on that gateway is via the 
Southern. The line of the Clinchfield, however, forms part 
of a shorter and direct route from the South Carolina and 
Georgia territory to the Ohio River. It does not join in the 
$3.50 proportional rate from South Carolina-Georgia terri¬ 
tory to Cincinnati, nor in through rates to northern destina¬ 
tion territory made by the use of that component, because 
of the claimed low level of the $3.50 rate factor and inade¬ 
quacy of a division thereof. Except for such general 
changes in rates prescribed or authorized by us, and a rela¬ 
tively few others, including several reductions in rates made 
during the time of the hearing, it may be generally stated 
that any adjustments which have been made in the through 
rates from the southern producing territory to the consum¬ 
ing territory north of the Ohio and Potomac Rivers have 
been caused or influenced primarily by changes in the rate 
factors of the southern lines. 

The exhibits introduced by the opposing parties are volu¬ 
minous, and many, particularly those complainants, are 
generally of a like nature. Several of the many destina¬ 
tions shown in the exhibits of the complaining receivers are 
included in exhibits of complaining producers. Many of 
the rate comparisons offered by complainants are designed 
to show unreasonableness of the northern rate factors be¬ 
cause of their being on a level much in excess of that of the 
southern rate factors, the northern distances from the gate¬ 
ways being in many instances less than the distances south 
thereof. The underlying question here is whether the 
through rates are unreasonable. 

i To the entire destination territory the general rate 
75 situation is somewhat anomalous. Instead of de¬ 
creasing, ton-mile revenues and car-mile revenues 
under the through rates increase as distance increases. To 
some destinations near the western boundary of trunk-line 
territory through rates over longer routes via Cincinnati 
are less than via direct eastern gateways. An illustration 
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of the first situation just mentioned is afforded by tjae 
lowing comparison taken from an exhibit: j 


71 

fol- 


Car-mile earn¬ 
ings, average 
loading 35.5 
tons 


From southern produc¬ 
ing points to— 


Aver¬ 

age 

dis¬ 

tance 

Miles 


Earn¬ 

ings 

Cents 


Richmond, Va. ... 
Baltimore, Md. ... 
Philadelphia, Pa. , 
Piedmont, W. Va. 


434 

661 

754 

770 


27.6 

25.8 

25.4 

25.8 


Car-m 
ings, 
loadin 
tons 


ile earn- 
average 
g 35.5 


From southern produc¬ 
ing points to— 


Avejr 

age| 

dis 

tan<fc 


Mile 


Passaic, N. J. 837 

Johnsonburg, Pa. 946 

Mechanicville, N. Y. . 1,000 
Potsdam, N. Y. 1,15$ 


Earn- 
e ings 
s Cents 

32.1 
25.6 
26.8 

28.1 


Comparison of the earnings to Mechanicville and Pots¬ 
dam, where distances are farthest, with earnings to Balti¬ 
more and Philadelphia, and of those to Passaic w^th the 
four first-named destinations in the above table discloses 
probably the most extreme of the several inconsistencies 
appearing. Defendants explain in substance that this de¬ 
parture from the generally recognized principle cjf rate 


making results from water-compelled rates to certain 


points 


in the East. Ton-mile and car-mile earnings increasing as 
distances increase is also typical of rates from these south¬ 
ern points to central territory. 

Substantially all of the complaining producers and re¬ 
ceivers seek to have the level of the uniform brick-lisf scales 
prescribed in Brick and Clay Products in the South , 88 I. 
C. C. 543, 4 hereinafter referred to as the Southern Brick 
case, observed as maxima for rates on this clay from the 
South to northern destination territory. 

The chief reasons among several advanced by complain¬ 
ants for the application of the southern brick scales are that 
the value of this clay is far less than the value oft many 
articles in the “uniform brick list”; 4 5 that from th4 north 


4 In that proceeding it was found that rates on common brick for distances 
up to and including 150 miles should not exceed 80 per cent of the rates pre¬ 
scribed for application on the articles included in the uniform brick list. In 
our report on further hearing, 155 I. C. C. 730, decided June 21, 1929, we ex¬ 
tended the 80 per cent basis to apply for distances in excess of 150 miles. 
The 80 per cent basis is not sought in this proceeding, and where reference 
is made to the southern brick scale it excludes that basis. 

5 An exhibit covering the years 1926 to 1928, inclusive, itemizing various 
brick and clay articles, gives prices thereof per net ton ranging fijom $3.55 
on clay, all kinds, to $65 on magnesite brick. 
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Atlantic ports to stations in central territory defendants 
generally maintain rates the equivalent of rates on brick 
from the eastern port cities; that in the Ceramic case divi¬ 
sion 4 found rates on imported ball and china clay, 
76 in carloads, from Philadelphia to certain stations in 
the State of New Jersey unreasonable and unduly 
prejudicial to the extent that they exceeded or may exceed 
rates made under the trunk-line scale prescribed in National 
Paving Brick Mfrs. Asso. v. A . & V. By . Co., 68 I. C. C. 213, 
hereinafter called the General Brick case; and that the 
southern brick scale, if reasonable for application in the 
South, must, therefore, be reasonable for interterritorial 
movement therefrom to the North because of more favor¬ 
able transportation conditions in trunk-line and central ter¬ 
ritories. 

As heretofore pointed out, the clay or kaolin from the 
South is similar to imported china clay. Complainants as¬ 
sert, and there is no dispute that * ‘kaolin’ ’ is clay. To com¬ 
peting paper-mill plants in trunk-line territory defendants 
maintain rates on china and ball clay from north Atlantic 
port cities which are higher than the level of the trunk-line 
brick scale for corresponding distances; and although rates 
on imported china and ball clay to central territory are 
generally of the same level as the uniform brick-list scale, 
rates on “kaolin’’ from the port cities to both central and 
trunk-line territories range up to 10.5 cents per 100 pounds 
above the rates on china clay and ball clay therefrom, the 
average difference, however, not exceeding 5.9 cents from 
any of the ports. 

The Southern Brick case was a sequel to the General 
Brick case and some discussion of the latter is pertinent. 
We there had under consideration rates on brick and clay 
products, in carloads, throughout the United States east of 
the Rocky Mountains. For hauls in central territory a scale 
of maximum reasonable rates was prescribed. For hauls 
in trunk-line territory a scale approximately 16 per cent 
in excess of the scale for central territory was prescribed. 
A rate of $6.60 per ton for application between Chicago, Ill., 
and New York was prescribed as a maximum base rate, and 
scaled down on established percentage bases for application 
between points in central territory on the one hand, and 
eastern points, on the other. It was also found that it was 
and for the future would be unreasonable for the carriers 
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to fail to maintain a uniform brick list under whicli speci¬ 
fied articles, including common brick, 6 building and facing 
brick not enameled, fire brick, tile, and ground clay, in car¬ 
loads, would be accorded equal rates from and to the same 
points for interstate transportation, from and to all points 
east of the Rocky Mountains, including the South. It was 
further found that the record afforded no basis for Making 
any changes in the then existing rates in southern territory, 
except such as might flow out of the establishment of the 
uniform brick list. The gravamen of the complaint as to 
the South was a lack of commodity rates oiji brick 
77 and hollow building tile. We stated that establish¬ 
ment of the uniform brick list would go far to j-emove 
that particular cause of complaint. No scale was prescribed 
for application from the South to northern territory and 
there is no uniform brick-list scale as such maintained be¬ 
tween the two territories. During 1923, the year following 
the decision in the General Brick case , the southern carriers 
filed schedules proposing a general readjustment of rates 
on brick and clay articles in the South. The proposed 
schedules were suspended by order in Investigation and 
Suspension Docket No. 1885, and in the Southern Brifyk case 
they were found not justified. However, we there apjproved 
rates for distances under 400 miles, which were generally 
from 10 cents to 30 cents per ton less than those proposed 
by the carriers, and rates for distances of 400 miles knd up 
to 1,000 miles, which were either the same as or from 10 to 
40 cents per ton higher than the carriers proposed. 

In the following table compiled from complainants’ ex¬ 
hibits are shown the rates assailed and car-mile earnings 
to representative destinations compared with rates under 
the southern brick scale for like distances. Rates are in 
cents per net ton. 

6 For distances not exceeding 150 miles rates on common brick to be 80 
per cent of contemporaneous rates on articles in the uniform brick list. 
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From producing points in South 
Carolina and Georgia 1 

Aver¬ 
age dis¬ 
tance 2 * * * * 7 

Present (except 
as noted) 

Car- 
mile 
earn- 
Rates ingss 

Sought 

Southern 
brick Car- 

scale, mile 

Docket earn- 
1885 ings 

To central territory: 

Miles 

Cents 

Cents 

Cents 

Cents 

Hamilton, Ohio. 

625 

458 

31.1 

400 

22.7 

Chillicothe, Ohio . 

698 

530 

27.0 

430 

22.5 

Zanesville, Ohio . 

Gvpsum, Ohio . 

768 

554 

25.6 

460 

21.6 

815 

554 

24.1 

470 

20.5 

South Bend, Ind. 

829 

580 

24.8 

480 

20.6 

Kalamazoo, Mich. 

850 

614 

25.6 

480 

20.0 

Chicago, Ill. 

*872 

580 

23.6 

490 

19.9 

Grand Rapids, Mich. 

899 

638 

25.2 

500 

19.7 

Pittsburgh, Pa. 

907 

662 

25.9 

500 

20.3 

Tawas City, Mich. 

1,005 

746 

26.4 

3540 

19.1 

North Tonawanda, N. Y. 

1,038 

662 

22.6 

3550 

18.8 

To trunk-line territory: « 






Covington, Va. 

580 

468 

28.6 

390 

23.9 

Baltimore, Md. 

661 

481 

25.8 

420 

22.6 

York Haven, Pa. 

726 

576 

28.2 

440 

21.5 

Piedmont, W. Va. 

Perth Amboy, N. J. 

770 

612 

28.2 

460 

21.2 

828 

601 

25.8 

480 

20.6 

Williamsburg, Pa. 

840 

689 

29.1 

480 

20.3 

Tuckahoe, N. Y. 

874 

781 

31.7 

490 

19.9 

Newburgh, N. Y. 

896 

756 

30.0 

500 

19.8 

Johnsonburg, Pa. 

955 

689 

25.6 

520 

19.3 

Do . 

71,051 

662 

22.4 

3550 

18.6 

Mechanicville, N. Y. 

1,000 

756 

26.8 

530 

18.8 

Potsdam, N. Y. 

1,155 

913 

28.1 

5590 

18.1 

Malone, N. Y. 

1,365 

81,093 

28.4 

5660 

17.1 

Do . 

71,404 

903 

22.8 

5670 

16.9 


1 The chief points are designated in the tariff as Group 1, Bath and Lang¬ 
ley, S. C.; Group 38, Hephzibah, Ga.; Group 58, Gordon and McIntyre, Ga.; 
Group 61, Dry Branch, Ga. 

2 Via Cincinnati, Ohio, except as noted. 

s Based on a loading of 35.5 tons. 

* Via Louisville, Ky. 

s Southern brick scale extended beyond its maximum of 1,000 miles. 

c Via eastern gateways, except as noted. 

7 Via Cincinnati, Ohio. 

* Reduced to $8.28 Dec. 15, 1928. 

At present numerous of the rates in the South on 
78 clay, variously described, are less than the southern 
brick scale; also, in numerous instances they exceed 
that scale. Generally speaking, however, as before ob¬ 
served, the movement of this southern clay is to the North. 
Traffic to mills at Canton, N. C., and Kingsport, Tenn., al¬ 
leged unduly preferred points, constitutes the chief excep¬ 
tion. To both of those destinations rates from certain of 
the origin points exceed the southern brick scale, while from 
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certain others to Canton, for example, the rates are slightly 
less than the scale. 

Separate exhibits portray the rate situation with ]respect 
to rates from producing points in North Carolina, which, 
as stated, are chiefly on the Clinchfield. Although distances 
from the North Carolina points to destinations in central 
territory are less than from the South Carolina-Gj-eorgia 
groups, the rates from the former points, as before noted, 
generally exceed those from the latter. On the otheif hand, 
rates from the Clinchfield group, and also from pertain 
other points, to trunk-line territory are usually on a parity 
with those from South Carolina-Georgia points. Complain¬ 
ants show by exhibits that for comparable distances the 
rates from the North Carolina group to various of the 
destinations exceed the rates from New York and points in 
New Jersey on imported and domestic clay, including com¬ 
mon or fire clay. Common clay and fire clay are generally 
accorded the uniform brick-list scale. As before noted, the 
higher-valued imported china and ball clay from north At¬ 
lantic ports to points in central territory is accorded the 
same rates as domestic clay from producing points usually 
grouped with said ports. This record indictates tfyat the 
rates on imported china and ball clay to central territory, 
formerly on a higher level, were reduced because of compe¬ 
tition from clay-producing points in the South. Generally, 
the southern clays have a very substantial delivered-price 
advantage over the imported product. 

Complainants also contrast the rates assailed from North 
Carolina producing points with lower rates, for comparable 
distances, on various commodities, including feldspat from 
points on the Clinchfield, and talc from points in Tennessee, 
to the same destination territory. Comparison is also made 
with the relatively lower rates assailed from the South 
Carolina-Georgia group. The value of feldspar ranges from 
$7 to $21 per net ton, and that of talc from $7.50 to $25. 
The average loading of feldspar is slightly less tha^i, and 
that of talc about the same as, the average loading bf this 
clay and kaolin. 

As before observed, some of the complaining consuming 
points are among those alleged to be unduly preferred. To 
show the degree of alleged disparity, rates from the 
79 South to certain of the complaining points and their 
rate relationship to the southern brick scale arb com- 
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pared with relatively lower rates to the alleged unduly pre¬ 
ferred points and with the correspondingly lower relation¬ 
ship to the aforesaid scale. Based on that scale, opposing 
exhibits indicate, in several instances, that certain of the 
consuming points here complaining are themselves unduly 
preferred. 

The situation respecting rates on this clay to the three 
consuming points in the South here claimed to be preferred, 
namely, Canton, Kingsport, and Richmond, is illustrated in 
the following comparisons compiled from an exhibit show¬ 
ing relatively higher rates to Covington, Va., an important 
eonsumihg point. Rates are per ton of 2,000 pounds. 


To— 

From— 

Dis¬ 

tance 

Pres¬ 

ent 

rate 

South¬ 

ern 

brick 

scale 

Relation 
of pres¬ 
ent rates 
to south¬ 
ern brick 
scale 

Covington. Va. .. 

Bath and Langley, S. C 

Miles 

496 

Cents 

468 

Cents 

350 

Per cent 
133.7 

Do . 

Drv Branch, Ga. 

Bath and Langley, S. C. 

616 

475 

400 

118.8 

Canton, N. C. ... 

228 

214 

230 

93.0 

Do . 

Drv Branch, Ga. 

333 

332 

280 

118.6 

Kingsport, Tenn. . 

Bath and Langley, S. C. 

323 

315 

280 

112.5 

Do . 

Brv Branch, Ga. 

393 

351 

310 

113.3 

Richmond, Va. ... 

Bath and Langley, S. C. 

436 

338 

330 

102.4 

Do .. i. 

Drv Branch, Ga. 

577 

394 

390 

101.0 


It will be observed from the foregoing table that to Can¬ 
ton one of the three southern points, the rate from the Bath- 
Langley group is less than the southern brick scale for the 
same distance, and exceeds that scale in others; but that 
the percentage relation that the rates from that group bear 
to the southern brick scale is in each instance substantially 
less than the percentage relation that the rates to Coving¬ 
ton bear to the scale. 

Complainants lay great stress upon the findings in the 
Ceramic case, previously cited, which, in effect, established 
a parity as between rates under the trunk-line brick scale 
and rates on imported china clay and ball clay from Phila¬ 
delphia to stations in New Jersey; and they rely largely 
on a comparison of the southern brick scale with lower rates 
under several scales applying throughout official territory, 
particularly central territory, on certain other commodities. 

A further fact urged for consideration is that, except to 
a relatively few points, imported china clay and ball clay 
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from north Atlantic ports to stations in central territory 
have since August 10, 1925, been accorded the same level 
of rates as is maintained on articles in the uniform 
80 brick list. An elaborate exhibit was introduced by 
defendants showing changes made from time to time 
in brick and common-clay rates from New York, N. Y., for 
example, and comparing such changes with those occurring 
in the rates on china clay and ball clay. This showing was 
supplemented by testimony detailing the circumstances 
which caused, in certain instances, the equalization of the 
china clay and brick rates to central territory. Competition 
with southern clays, as before pointed out, is claimed to 
have had much influence in bringing about this parity. 

The level of the rates established in August, 1925J on the 
imported product from eastern ports to central territory 
was one of the considerations supporting the finding^ in the 
Ceramic case involving import rates to stations ^n New 
Jersey. 

In Acme Brick Co. v. A. & V. Ry. Co., 128 I. C. C. 715,156 
I. C. C. 191, hereinafter called the Acme Brick case , Ve pre¬ 
scribed rates on brick and clay products, in carloads, for 
interterritorial application from points in Arkansas to des¬ 
tinations in the South, upon a basis of 12 per cent of the 
first-class rates prescribed in our recent general revision 
of rates in the Southwest. Similarly, 12 per cent, or ^ figure 
slightly less, measures the general relationship of th^ south¬ 
ern brick scale to the first-class rates prescribed by us in 
the comparatively recent general revision of class rates in 
the South. 

Among the comprehensive data offered in evidence by 
defendants are composite exhibits showing that from the 
four numbered groups in South Carolina and Georgia, pre¬ 
viously indicated, to 46 destinations in central territory, 
some on or near the eastern boundary thereof, the rates as¬ 
sailed average from 13.5 per cent to 15.1 per cent of the 
first-class rates prescribed to that destination territory in 
the southern class-rate revision; also that the rates assailed 
to 41 destinations in trunk-line and New England territories 
average from 15.9 to 28.7 per cent of the existing fir^t-class 
rates to the same destinations. These percentages aife com¬ 
pared with 12 per cent, which is the percentage the southern 
brick scale bears to the first-class rates in the SoutJh. To 
many of the complaining consuming points the percentage 
relation to first class exceeds those instanced. 
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Defendants stress the average percentage relationships 
above noted, and compare them with an average percentage 
relation of 22.4 per cent which the rates on imported clay 
from north Atlantic ports to various destinations in cen¬ 
tral territory bear to the first-class rates from and to the 
same points, and also with a percentage relationship of 
about 24.4 per cent between similar rates from the ports to 
trunk-line territory. In the Potteries case, supra , decided 
June 2, 1927, less than three months subsequent to 
81 the decision in the Ceramic case, division 3 found 
rates on pottery clay from points in Kentucky, Ten¬ 
nessee, and Mississippi to destinations in central and trunk¬ 
line territories, and on imported china clay and ball clay to 
those destinations from North Atlantic ports and points 
taking the same rates not unreasonable or otherwise unlaw¬ 
ful. While rates on imported clay from north Atlantic 
ports to destinations in eastern trunk-line and New England 
territories are brought in issue by the complaint in the title 
case and other of these complaints by clay producers in the 
South under an allegation of a violation of section 3 of the 
act, they are also under attack as unreasonable in Nos. 
20409 and 20734, presently to be considered. 

Other principal comparisons offered by defendants are 
with rates on several other commodities, including salt, 
cement, feldspar, fuller’s earth, bauxite ore, and crude 
barytes, from and to various points. The value of these 
various commodities are shown to range from $4 to $12.50 
per ton, the loading from 38 to about 43 tons per car, and 
the rates on same from 14 to 20.7 per cent of the contem¬ 
poraneous first-class rates. To show that ton-mile earnings 
on this clay are low an exhibit was introduced by defen¬ 
dants setting forth individually the rates from points in 
the South Carolina group to destinations in trunk-line ter¬ 
ritory. The rates range from $5.17 to $7.56 per ton, the 
distances from 730 to 1,048 miles, and the ton-mile earnings 
from 6.7 mills to 9 mills. Notwithstanding voluminous ex¬ 
hibits introduced by defendants in defense of the assailed 
rate adjustment as a whole, certain of the carriers’ wit¬ 
nessed conceded that some readjustment is necessary in par- ? 
ticular instances, “a leveling off,” as one witness put it. 
Another of defendants’ witnesses mentioned “a percentage * 
of first-class rates ” as a basis that might effect a consistent 
adjustment. 

The evidence as a whole goes to show that the rates from 




WEST VIRGINIA PULP AND PAPER CO. ET AL. 


79 


the southern producing points are unreasonable and unduly 
prejudicial, but it is also none the less persuasive "hat the 
southern brick scale is not a fair measure for rates on the 
clay and kaolin moving to northern territory. though 
the general level of rates in the South is higher than in 
official territory the level prescribed in the Southern Brick 
case is much less than the scale prescribed in the General 
Brick case for application in the North, both intraterrito- 
rially and interterritorially. In the following table, com¬ 
piled from one of defendants’ exhibits, is an illustrative 
comparison showing range in rates and distances frpm New 
York, N. Y., as basic, to Pittsburgh, Pa., and 30 points in 
central territory compared with southern brick ^cale, in 
cents per net ton, for 428 to 1,076 miles: 

82 

Rates 

Cents 

Rates prescribed in No. 10733 i. 400 to 790 

Rates under the southern brick scale. 2330 to 560 

Southern brick scale less than general brick scale. 70 to 230 

1 General Brick case. 

2 Scale extended beyond the maximum of 1,000 miles. 

The relatively lower level of the southern brick scale than 
the General Brick case scale is at once apparent. For the 
distances indicated in the foregoing table the rates pre¬ 
scribed in the General Brick case are on the average 31 per 
cent in excess of rates based on the southern brick s^ale for 
the same distances. Likewise, the rates from Philadelphia 
and Baltimore for the same distances average higher than 
the southern brick scale by 30.7 and 29.6 per cent, respec¬ 
tively. The average of the rates under the intraterritorial 
trunk-line brick scale, which ends at 150 miles, is approxi¬ 
mately 130 per cent of the southern brick scale for a similar 
range in distance. 

The record furnishes convincing reasons why the kind of 
clay or kaolin here considered when moving from thb South 
should be accorded rates in excess of those on common and 
fire brick clay, the kind that usually moves under rates ap¬ 
proximating the southern brick scale. We have so found 
in several cases 7 decided since the Ceramic case, notwith- 

7 The Potteries case and others since decided and heretofore cited in the 
margin. Also Texas Pacific Coal Oil Co. v. A. T. 4" S. F. Ry. Co., 144 
I. C. C. 383; Frederichsen Floor and Wall Tile Co. v. A. C. L. R Co., 146 
I. C. C. 786. 
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standing there is some similarity between the respective 
transportation characteristics of each, that claims for loss 
or damage are negligible, and that the values of the clay are 
within the range of those of articles in the uniform brick 
list. While the range of articles included in that list is wide, 
competitive features attach to them. There is little, if any, 
competition between this paper clay and pottery clay on 
the one hand and common clay on the other. One outstand¬ 
ing and important difference is that more than ordinary 
suitability of equipment is a prerequisite to the proper 
transportation of this clay from the South. Clean, water¬ 
tight box cars are necessary, and they must insure against 
contamination of their contents by foreign substances, car 
rust, cinders, etc. Such precaution is not necessary in the 
transportation of brick or common clay. 

Complainants introduced operating statistics for the year 
1926, which show that the traffic density in central territory 
and in trunk-line territory, and between those territories, 
is greater than within the South. They also show a some¬ 
what lighter density in New England territory than 
83 in any of the others, including the South. The traffic 
density in trunk-line territory is shown as exceeding 
that in central territory. For that reason complainants as¬ 
sert rates to trunk-line territory might properly be less than 
to central territory. Testimony on behalf of the Michigan 
Paper Mills Traffic Association, intervener, supported by 
exhibits, questions the accuracy of the particular exhibits 
primarily because of improper allocation of some of the 
northern carriers as interterritorial or intraterritorial 
lines. Complainants, however, seek no lower basis to trunk¬ 
line territory than may be found reasonable to central ter¬ 
ritory Iron and Steel Articles, 155 I. C. C. 517, 563, we found 
that costs of construction are heavier and operating condi¬ 
tions more severe in trunk-line than in central territory, 
due to the mountain ranges which traverse the former; but 
we stated that this disadvantage of the trunk lines is prob¬ 
ably fully compensated by their greater traffic density. 

In the recent decision in Eastern Class Rate Investiga¬ 
tion, 164 I. C. C. 314, we prescribed one level of class rates 
for application within the entire area comprising central 
and eastern trunk-line territories. 

In Southern Cement Rates , 132 I. C. C. 427, we prescribed 
a scale of maximum rates for application on cement in car¬ 
loads, from points in central and eastern trunk-line terri¬ 
tories to southern territory. The average loading of cement 
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is about that of the clay from the South, and the v^lue is 
about $8 per ton compared with the average, $8.74, of the 
South Carolina-Georgia clay. The combined value of the 
southern clay including the higher-priced North Carolina 
clay averages about $12 per ton. Rates under the jjement 
scale range from approximately 13.5 per cent to 17 per cent 
of the K-2 scale of first-class rates prescribed in the south¬ 
ern class rate investigation for application in the South, 
and of the class rates prescribed in that proceedipg for 
application from the South to central territory. In the 
same investigation class rates were prescribed frbm the 
South, except from points in North Carolina where class 
rates previously had been prescribed in Corporation Com¬ 
mission of North Carolina v. Director General , 64 I. C. C. 
264, to key points, i. e., basing points in eastern trunk-line 
and New England territories, somewhat less than tpe K-2 
scale. As this southern clay or kaolin has a higher ajverage 
value than cement, it would seem that rates on the southern 
clay made 16 per cent of first class would be reasonable 
maxima. That basis applied to class rates from Langley, a 
representative producing point, to typical destinations in 
the North shown in the following table compiled in part 
from exhibits, will be fairly illustrative: 


82 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

84 


I 

From Langley, S. C., to— 

i 

Distance 

Present 
rate per 
net ton 

16 per 
cent of 
first 
class* 

Car-mile 

earn- 

ings2 

i 

Miles 

Cents 

Cents 

Cents 

Covington, Va. 

.. 486 

468 

502 

36.8 

Hamilton, Ohio . 

642 

458 

602 

33.4 

Zanesville, Ohio . 

.. 695 

554 

608 

31.1 

Piedmont, W. Va. 

.. 715 

559 

3612 

563 

28.0 

Roaring Springs, Pa. 

759 

689 

3733 

592 

27.8 

Tvrone, Pa. 

776 

689 

3733 

592 

27.2 

Lock Haven, Pa. 

.. 785 

689 

3756 

656 

29.7 

East Liverpool, Ohio . 

.. 820 

662 

611 

26.5 

Watervliet, Mich. 

.. 850 

614 

704 

29.5 

Kalamazoo, Mich. 

.. 867 

614 

682 

28.0 

Plainwell, Mich. 

.. 879 

614 

698 

28.3 

Johnsonburg, Pa. 

.. 882 

689 

3733 

624 

25.2 

Grand Rapids, Mich. 

.. 916 

638 

704 

27.4 

Mechanicville, N. Y. 

.. 932 

756 

627 

23.9 

Turners Falls, Mass. 

.. 956 

781 

627 

23.3 

Corinth, N. Y. 

Niagara Falls, N. Y. 

.. 966 

828 

653 

24.1 

.. 1,010 

662 

669 

23.6 

Watertown, N. Y. 

.. 1,018 

828 

678 

23.7 

Carthage, N. Y. 

.. 1,035 

828 

678 

23.3 

Piercefield, N. Y. 

.. 1,064 

828 

694 

23.2 

Canton, N. Y. 

.. 1,076 

828 

694 

23.0 

Norwood, N. Y. 

.. 1,093 

828 

694 

22.6 

Berlin, N. H. 

.. 1,141 

841 

678 

21.6 


* Converted to a per net ton basis. 

2 Based on loading of 35.6 tons at 16 per cent of first-class rates. 

3 Applies on kaolin, so designated in the tariff. 

There was some testimony, more or less emphasized on 
brief, concerning the desire of certain short or weak lines 
for competitive reasons to join in rates from various of the 
origin groups, notwithstanding they were accorded differ¬ 
entials in the Southern Brick case. Testimony, however, 
on behalf of defendant the Black Mountain, a short line not 
included among those considered in the Southern Brick 
case , was addressed to its expressed desire to have rates 
from producing points on its line made differentials over 
rates from the so-called Clinclifield group, the present basis. 
Our findings make further discussion of this phase unneces¬ 
sary. 
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Ticonderoga, on the Ticonderoga Railroad, and where 
one of the complaining mills is located, is about 2 miles west 
of the main line of the Delaware & Hudson. It is served 
also by the Baldwin branch of the latter carrier. The de¬ 
fendant Delaware & Hudson operates the Ticonderoga un¬ 
der a lease. Rates from points in the South Caiolina- 
Georgia group to Ticonderoga are made by adding; to a 
proportional rate to Delano Junction, N. Y., 13 ceni;s per 
ton of 2,240 pounds for the 2-mile haul beyond that junction. 
By stipulation of necessary parties, and in order to avoid 
unnecessary duplication of evidence, there were mpde a 
part of this record certain portions of the record mpde in 
various of the cases which were made the subject of a con¬ 
solidated report in International Paper Co. v. L B m , R. 
85 d P. Ry. Co., 146 I. C. C. 59, decided July 2, 1928. 

That report dealt with rates on coal, in carloads, 
among others, from mines in Pennsylvania to various points 
in the State of New York, including Ticonderoga. I:i that 
case it was shown that the rate on coal, in carloads, for 
deliveries at Ticonderoga on the Ticonderoga Railroad, was 
13 cents per ton of 2,240 pounds in excess of the rate for 
Baldwin branch deliveries in Ticonderoga. It is unneces¬ 
sary to discuss the details of operation and other related 
matters considered in the cited report and in evidence here. 
It will suffice to state the rates on coal which we there pre¬ 
scribed to Ticonderoga included deliveries on the Ticon¬ 
deroga Railroad. This in effect removed the differential 
on coal for Ticonderoga Railroad delivery. No justification 
here appears for charging higher rates on this clay traffic 
to Ticonderoga for Ticonderoga Railroad delivery than are 
charged on the same traffic for delivery on the Baldwin 
branch of the Delaware & Hudson. 

IMPORTED-CLAY CASES, NO. 20409 

Complainants in this case are the International Paper 
Company and its subsidiary Ticonderoga Pulp & Paper 
Company, hereinafter collectively called complainant. The 
complaint alleges that the carload rates from Baltimore, 
Md., Philadelphia, Pa., New York, N. Y., Boston, Mass., and 
Portland, Me., on imported china clay to certain named des¬ 
tinations in the State of New York and in New England 
territory have been and are unreasonable, and asks for 
reparation and reasonable rates for the future. 
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In England, the source of this imported product, kaolin, 
or china clay, is mined principally at Cornwall. As previ¬ 
ously observed, its use is similar to that of clay and kaolin 
from the South. Certain treatment of the product is requi¬ 
site to its utilization. In New England the principal users 
of English china clay are the paper mills. In trunk-line 
territory the paper mills consume more than the potteries; 
but the converse is true in central territory. It has already 
been noted that in so far as traffic from the South is con¬ 
cerned the terms ‘ 1 kaolin’’ and “china clay” generally are 
used interchangably. 8 It has also been observed that rates 
on kaolin, so designated, from north Atlantic ports are on 
a somewhat higher level than the rates on imported china 
clay and ball clay. In this complaint only the rates on 
china clay are assailed. 

As in the cases involving southern clay, considerable tes¬ 
timony in No. 20409 concerns the occurrence, preparation, 
and uses of the imported product, detailed discussion of 
that portion of the evidence is unnecessary. 

i The fact that imported clay or kaolin has a some- 
86 1 what higher value than the southern product has ear¬ 

lier been noted. According to a trade journal of 
February, 1928, English china clay at that time was being 
quoted at prices ranging from $15 to $25, apparently per 
long ton, in bulk, ship side. During the period covered by 
the complaint the maximum price paid by complainant 9 was 
$17 per ton. At the time of hearing imported clay for coat¬ 
ing purposes was quoted at $20 per ton. 

The period 1900 to 1926 shows a somewhat steady in¬ 
crease in importations of kaolin and china clay, the volume 
ranging from 111,959 net tons in 1900, to 396,219 tons in 
1926, an increase of 254 per cent. In 1900, china clay and 
kaolih constituted 77.7 per cent of the total tonnage of clay 
imported, and in 1926, 80.9 per cent. The portion of the 
increase that moved through the north Atlantic ports is 
not definitely disclosed. 


8 In various exhibits showing volume of imports and prices the phrase 
“kaolin or china clay” is used. 

9 The International Paper Company operates paper mills at Berlin and 
Franklin, N. H., Bellows Falls and Wilder, Vt., Livermore Falls and Web¬ 
ster, Me., Turners Falls, Mass., Canton, Corinth, Delano Junction, Fort Ed¬ 
ward, Glens Falls, Niagara Falls, Piercefield, and Ticonderoga, N. Y. The 
Ticonderoga Pulp & Paper Company operates a plant at the last-named place. 
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Imported clay moves from abroad in full cargo lots, but 
with consignments for more than one importer. The port 
of entry is determined by the importers rather than by the 
individual consignee. The importers, however, in defer¬ 
ence to their customers, choose ports desired by the latter, 
if practicable. Generally, boats dock at the port through 
which the bulk of the tonnage can most advantageously be 
handled. The largest volume enters through Portland and 
Philadelphia. A far less volume moves through Boston. 
At Philadelphia the importers usually dock at independent 
terminals for access to which the carriers pay 42 cents 
per ton on all loaded box cars. This expense to th<fc car¬ 
riers is in addition to a handling charge of like amount in¬ 
curred by the carriers at the port. Through the other north 
Atlantic ports, Baltimore and New York, the tonnage is 
negligible. Complainant has not received any clay through 
Baltimore for about two years. j 

Generally speaking, the rates assailed are either spbject 
to a minimum of 40,000 pounds or 60,000 pounds. Dpe, ap¬ 
parently, to massed tonnage at the ports, the loading |of the 
imported product is heavier than that of domestic clayl; and, 
speaking generally, cars are usually loaded in excess of 
their marked capacity, the chief exception being at Phila¬ 
delphia where most of the cars furnished are of 1[00,000 
pounds capacity, and loading of some of such cars is some¬ 
what less. Grand average loadings at the various J ports 
during a period of about three years ending December 5, 
1927, on shipments to Ticonderoga, an important consum¬ 
ing point, were 61,235 pounds for cars of 60,000 pounds 
capacity; 83,093 pounds for cars of 80,000 pounds 
87 capacity; and 90,867 pounds for those of 100,000 
pounds capacity. 

During a later period, October 1, 1927, to March 31,1928, 
average loadings on shipments to various trunk-line and 
central-territory destinations, reached 82,530 pounds;, com¬ 
pared with the average loading of about 71,000 pounds on 
clay from the South. The average loadings at Boston and 
Portland are less than at the other ports. For the 6|month 
period the average loading at Boston was 60,830 founds. 
For the year 1927 the average at Portland was 66,000 
pounds. The much lower loading at the New Englancl ports 
is apparently due to relatively smaller capacities of the box 
cars owned by the Boston & Maine and other New England 
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carriers than of the equipment owned by the eastern trunk 
lines. The aggregate annual consumption of clay at com¬ 
plainant’s 15 mills is about 28,000 net tons. Consumption 
at some of the mills, Livermore Falls and Ticonderoga, for 
example, exceeds that at the others. At the time of the 
hearing the mill at Wilder was not operating. 

As previously indicated, various grades of this china clay 
are recognized in the trade. They are separated in the ship, 
and this is true of different lots intended for different con¬ 
signees. Thus, there will be filler, coating, and potting 
clays of various grades in a single ship. Because of this, 
it is necessary as a practical matter for the carrier to fur¬ 
nish for all china clay, cars suitable for the highest grade. 
The highest type of clean, water-tight box-car equipment 
is required. Cars that have been used for the transporta¬ 
tion of iron articles, ore of any description, or lamp black, 
or cars 1 with iron scale on metallic roofs, will not be ac¬ 
cepted, as iron or its compounds is detrimental to paper 
making and pottery, and is objectionable to practically all 
other industries that use this clay. Cars having grease 
spots and those containing particles from the previous load¬ 
ing of brick, cement, lime, grain, or other commodities, must 
be thoroughly cleaned by the carriers before they are suit¬ 
able for clay loading. This is necessary to prevent the clay 
from becoming soiled or otherwise contaminated. Cars 
suitable for loading sugar may be unsuitable for loading 
china clay. At Philadelphia, to meet the rigorous require¬ 
ments of the trade, the cars are usually scrubbed by the 
carriers, special facilities being maintained for this pur¬ 
pose. Cars that have been specially prepared for the load¬ 
ing of this clay are, in many instances, rejected by the ship¬ 
pers as unfit. 

Several witnesses testified as to various methods followed 
in the preparation of the cars and in the handling at the 
ports except at Baltimore, a relatively unimportant clay 
port for complainant’s traffic. The cost of such service 
varies. At all of the ports customs regulations require 
weighing of cars, light and loaded. The cost incurred 
88 by the carriers for special service rendered in the 
handling of this clay is illustrated by importations 
through Philadelphia, handling charges there, however, ex¬ 
ceed those at other ports. The average cost to the Pennsyl¬ 
vania for handling 193 cars at that port during the period 
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November 23 to December 3, 1928, which handling covered 
cleaning, loading, allowances for use of piers, previously 
noted, and other items, was 4.69 cents per 100 pounds, 
equivalent to 93.9 cents per net ton or $36.30 per can Simi¬ 
larly, the average cost to the Reading for handling (520 cars 
during a 10-month period in 1928, was 4.53 cents per 100 
pounds, 90.5 cents per net ton, or $37.10 per car. Much of 
the evidence relates to the handling at these ports. 

The exhibits introduced in support of this complaint, and 
in defense of the rates assailed, are also voluminous. Many 
are the same as or similar to those already discussed.. Each 
of the opposing parties deals at length with the history of 
the rates from the ports to central territory prior end sub¬ 
sequent to the decision in the General Brick case, and of 
later reductions to Buffalo-Pittsburgh territory, including 
a related adjustment embracing rates to Niagara F 4 IIS. As 
the present rate of 18 cents to that point is sought to some 
of these consuming points the circumstances of its establish¬ 
ment will be briefly discussed. 

It has previously been observed that on August lO, 1925, 
carriers serving the north Atlantic ports reduced the rates 
on imported china clay to most of the points in central ter¬ 
ritory to a basis equal to the then effective uniforip brick- 
list rates previously prescribed. The reductions we|re made 
not only because of competition of southern clay, but were 
also responsive to demands of receivers of importbd clay. 
A base rate of 35 cents per 100 pounds from New York to 
Chicago was reduced to 33 cents, which was the New York- 
Cliicago base rate prescribed on articles in the uniform 
brick list. The usual basis, a long-existing one, observed 
by carriers for making rates from New York, Philadelphia, 
and Baltimore to the Niagara frontier, including Niagara 
Falls and Buffalo, is to apply the Philadelphia rate to 60 
percent territory, which rate is made 2 cents per 10d pounds 
less than 60 per cent of the New York-Chicago basis! When 
on August 10,1925, the New York-Chicago rate on imported 
china clay was reduced to 33 cents per 100 pounds the rate 
from New York to 60 per cent territory became 20 cents per 
100 pounds and shortly thereafter from Philadelphia, Balti¬ 
more, and Boston to Niagara Falls, 18 cents, the present 
rate. The 18-cent rate was later established over various 
routes from New York and Portland during Augdst, Sep¬ 
tember, and October of that year. Prior to the establish- 
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ment of the 18-cent rate to Niagara Falls, the rate was 22 
cents from Baltimore, Philadelphia, and New York, 

89 27 cents from Boston, and either 21 or 25 cents from 
Portland. Rates from Portland and Boston to points 

in New York State and points west thereof are related to 
the general adjustment from New York. Over certain 
routes tates of 25 cents per 100 pounds from Baltimore and 
Philadelphia are maintained. Present rates from the five 
ports to Niagara Falls are not assailed. The prior rates, 
however, are assailed. The general basis for the rates from 
Baltimore, Philadelphia, and New York to New England 
destinations is sixth class. Sixth class rates also apply in 
a few instances from Boston to such destinations, as here¬ 
inafter noted. 

Contemporaneous 'with or subsequent to the change to 
the Niagara Falls groups, reductions to most of these New 
York complaining mills were also established, the preexist¬ 
ing rates to some of these, Delano Junction, Glens Falls, 
and also Niagara Falls, being embraced in the informal 
complaint before referred to. The record also discloses a 
history of the adjustment from Boston and Portland to the 
destinations in New England. Its discussion is unneces¬ 
sary. 

Of the seven New York mills, excluding Niagara Falls, 
five, including Ticonderoga, 10 are served by the Delaware 
& Hudson. 

The following table compiled from exhibits will serve to 
illustrate the manner in which the present rates to destina¬ 
tions in New York State are grouped : 


i 

From 

From 

From 

From 

From 

i 

Portland 

Boston 

New York 

Philadelphia 

Baltimore 

Rates in cents per 











100 pounds to— 

Dis- 


Dis- 


Dis- 


Dis- 


Dis- 



tance 1 

Rate 

tance 1 

Rate 

tance 1 

Rate 

tance 1 

Rate 

tance 1 

Rate 

1 

MVes 

Cents 

Miles 

Cents 

Miles 

Cents 

Miles 

Cents 

Miles 

Cents 

Corinth . 

.. 295 

228.5 

223 

228.5 

421 

18 

398 

=28.5 

451 

30.5 

Canton. 

.. 410 

20.5 

400 

20.5 

358 

20.5 

543 

22.5 

519 

22.5 

Piercefield .... 

.. 423 

20.5 

375 

19.5 

332 

19.5 

595 

22.5 

573 

22.5 

Delano Junction. 

. 425 

20.5 

270 

18 

243 

18 

444 

20 

497 

20 

Fort Edward .. 

.. 467 

20.5 

223 

18 

197 

18 

397 

20 

496 

20 

Glens Falls ... 

.. 472 

20.5 

228 

18 

425 

18 

402 

20 

455 

20 

Niagara Falls . 

.. 702 

18 

486 

18 

446 

18 

458 

18 

537 

18 

i Via 

shortest tariff routes. 



2 Sixth-class 

rate. 




10 As previously seen, rates to Ticonderoga are based 13 cents per ton of 
2,240 pounds over rates to Delano Junction. 
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It will be noted that destination groupings are ifot the 
same from all ports. Piercefield, and Canton, illustrate de¬ 
partures; but in those instances spreads in distances are 
usually much wider. To those destinations, respectively, 
the present rates from New York and Boston are 1.5 to 2.5 
cents per 100 pounds over the rate to Niagara Falls, 

For distances not exceeding 150 miles, complainant 
90 seeks rates on this imported product on the basis of 
the trunk-line uniform brick-list scale prescribed in 
the General Brick case. The scale ranges from 90 cents per 
ton for 15 miles and under to $2.40 per ton for distances be¬ 
tween 135 and 150 miles, both inclusive. For farther dis¬ 
tances, as measured from each of the several ports, a des¬ 
tination group arrangement is sought, 11 the basis for which 
is the present maximum rate of 18 cents per 100 pounds, or 
$3.60 per net ton, which applies on imported china clay from 
all of the ports to Buffalo, N. Y., and certain points grouped 
therewith, including Niagara Falls. Stated otherwise, the 
rates proposed to the New York mills are constructed with 
relation to the Niagara Falls rate which complainant ac¬ 
cepts as a basic standard, blanketing the rate to include all 
destination beyond 350 miles from each of the ports. They 
point out that for the intermediate distance block, 151 to 350 
miles, the rate sought, 15 cents, is 3 cents per 100 pounds in 
excess of the 12-cent rate for the maximum of 150 miles of 
the general brick scale and a like amount less than the maxi¬ 
mum of 18 cents, which complainant contends is a logical 
and reasonable basis. 

Complainant shows that the rates sought exceed fpr like 
distances average levels of rates on brick and related ar¬ 
ticles and miscellaneous commodities in New Eiigland, 
levels of rates maintained by the Delaware & Hudion on 
articles in the uniform brick list, still lower rates on crude 
clay, rates on lime, limestone, broken marble, and plaster, 
also rates on brick and clay products between points in the 
South, Southwest, and western trunk-line territory, and on 
lime between points in the South. For distances exceeding 
300 miles the present 15-cent and 18-cent rates are shown 


ii Where the average distance to the several mills from each of the ports 
exceeds 150 but not 350 miles, a rate of 15 cents per 100 pounds is sought, 
and for average distances “exceeding 350 but not 550 miles,” 18 cents per 
100 pounds. The last-named block is so limited in an explanatory note on 
an exhibit, but the 18-cent rate is inserted thereon for distances exceeding 
550 miles. 
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to be in certain instances less than the rates on brick and 
clay products in the South, Southwest, and the West. Com¬ 
plainant also cites rates on clay, including* china clay and 
ball clay, from Philadelphia and Baltimore to points in 
Pennsylvania and New Jersey that are the same as or 
closely approximate, being in most cases 0.5 cent and 1 cent 
per 100 pounds in excess of, the rates sought. 

Complainant’s claim for the uniform brick-list basis on 
this clay rests largely upon the circumstances of the so- 
called equalization voluntarily established August 10, 1925, 
together with the findings in the Ceramic case , wherein as 
before observed, the trunk-line brick scale prescribed in the 
General Brick case was made the measure of reason- 

91 able rates for the future on imported china clay and 
ball clay from Philadelphia to certain points in New 

Jersey. 

The following table compiled from an exhibit shows pres¬ 
ent and past rates to Niagara Falls on imported clay and 
compares such rates with rates made 16 per cent of the 
first-class K-2 scale applying in the South for like distances, 
and also with rates under the trunk-line uniform brick-list 
scale extended 
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Rates 16 
per-cent 
of first- 

Ratesui- class 

From— der trun k- rates un¬ 

line brick der the 
Rate scale K-2 scale 

Dis- (per 100 Ton-mile Car-mile (per 100 per 100 
tancei pounds )2 earnings earnings pounds '3 pounds) 

Miles Cents Mills Cents Cents Cents 


Portland . 702 18 5.1 4 18.9 27 30.5 

Do . 702 21 5.8 *21.5 27 

Do . 702 25 7.1 *26.3 27 

Boston . 486 18 7.4 522.5 22.5 25 

Do . 486 27 11 533.4 

New York . 6 446 18 8.1 ( 7 ) 21.5 24 

Do . 6446 22 9.8 ( 7 ) 21.5 

Philadelphia . 8475 18 7.6 »33.3 22 24.5 

Do . «475 22 9.3 «40.7 22 

Baltimore . 537 18 6.7 i<>29.5 23.5 26 

Do . 537 22 8.1 1035.7 23.5 


1 Via shortest authorized tariff routes indicated in the exhibit. 

2 Present rate 18 cents; all others in the column were formerly in effect 
and in most instances applied on clay generally, and whether domestic or 
imported. Present rates are limited to china clay and ball clay. 

3 Extended at the rate of progression of the southern brick scale, and al¬ 
lowing 45 cents per ton for port terminal services, including loading. 

4 Based on an average loading of 37 tons. 

5 Based on an average loading of 30.4 tons. 

6 A check of the tariffs indicates that no allowances have been made for 
float or lighterage distance in New York Harbor. 

7 Average loading not disclosed. 

s Erroneously shown in the exhibits as 45.4 miles; includes 11 miles for 
haul from dock to Mantua, Pa., main-line junction. 

9 Based on an average loading of 43.8 tons. 

10 Based on an average loading of 44.1 tons. 

On brief complainant refers to one of its exhibits which 
shows rates within trunk-line territory on several com¬ 
modities 12 rated sixth class, in carloads, some having) values 
less, and others greater, than the values of this imported 
clay, and directs attention to rates on these various com¬ 
modities cited ranging from 11.25 to 17.5 cents per 100 
pounds for distances ranging from 354 to 469 miles, as com¬ 
pared with the rate of 18 cents here sought for distances 
ranging from 351 to 550 miles. 13 Although some of the 
compared commodities, such as sulphate of ammonia, 

12 Sulphate of ammonia, dolomite, flint, gypsum, insulators, lime, lime¬ 
stone, ore, plaster, pyrites, phosphate rock, salt, sal-ammoniac skimmings. 

is As before observed, the 18-cent rate is apparently also sought for dis¬ 
tances exceeding 550 miles. 
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roasted dolomite, and plaster, move in box cars, many 
others, such as ores, crushed stone, and steel rails, usually 
move in open cars. The ordinary box-car equipment used 
in the transportation of various of these commodities does 
not involve that special selection and cleaning that is given 
jcars intended for loading clay. In numerous in- 
92 stances, the distances indicated in connection with 
the point to point rates on the compared commodi¬ 
ties do not represent the short-line distances for which the 
rates also apply. ■ 

Complainant also asserts that from the standpoint of 
the heavier average loading of this imported clay, the rates 
on same should be somewhat less than those contemporane¬ 
ously maintained for transportation of domestic clay. As 
before noted, the imported product is alleged by the com¬ 
plaint in the title case to be unduly preferred. 

As shown in the foregoing table, ton-mile earnings under 
the 18-cent rate to Niagara Falls are less than 10 mills for 
the shortest of the distances instanced, 446 miles from New 
York. For the farthest distance, 702 miles from Portland, 
the ton-mile earnings are 5.1 mills. For an average dis¬ 
tance of 529 miles from the five ports to Niagara Falls the 
18-cent rate yields ton-mile earnings of 6.8 mills. For an 
average distance of 486 miles from New York, Philadelphia, 
and Baltimore the prior rate of 22 cents yielded ton-mile 
earnings of 9 mills. The force of southern competition in 
depressing the measure of the rates on imported china clay 
to central territory is disclosed by an exhibit showing total 
costs of southern clay, including freight charges, delivered 
at numerous destinations in that territory compared with 
the total costs of the imported products delivered at the 
same points. As earlier observed the differences in costs 
are marked and produce a substantial price advantage for 
southern clay or kaolin. Competitive influences affecting 
the adjustment to central territory are reflected in the mea¬ 
sure of the rates to the Niagara frontier. 

Appendix B illustrates the adjustment from Portland, 
Boston, New York, and Philadelphia and compares the 
rates, past, present and those sought to the other mills of 
this complainant with rates under the trunk-line brick scale 
extended as indicated in the margin. It will there be noted 
that with the exception from New York and Philadelphia 
to New England destinations where sixth-class rates apply, 
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and with a few other exceptions, the present rates aife much 
less than sixth class. In some instances the rates Assailed 
are 68.4 per cent and 71.9 per cent of sixth class. before 
observed sixth class is the general rate basis on cldy from 
Baltimore, Philadelphia, and New York to New England 
territory. Portland and Boston are the logical pprts for 
this import traffic when going to destinations in New Eng¬ 
land. From Portland the rates are lower than sixth class, 
although from Boston to three destinations in that terri¬ 
tory, namely Livermore Falls, Webster, and Bellows Falls, 
sixth-class rates apply. On brief defendant Boston & Maine 
stresses the relatively light loading at Boston, the lo west of 
any of the several ports, and reference is made to the 
93 relatively low density of New England freight traffic 
as compared with the traffic density in trunk-line ter¬ 
ritory, and also to the benefit of a transfer service at Boston 
from the face of the pier to cars at an expense to the carrier 
of about 55 cents per long ton. 

Outstanding comparisons offered by defendants are those 
of rates on asphalt paving bricks, fertilizer material, cullet, 
scrap lead, lumber, and various other commodities that 
move between points in trunk-line territory. The rates cited 
range from 26.5 cents to 38 cents, distances from 176 to 576 
miles, and ton-mile earnings from 11.2 to 37.8 mills. These 
are compared with present and past rates on imported china 
clay of 20 and 28.5 cents per 100 pounds, respectively, from 
Philadelphia to Delano Junction, the basing point for 
Ticonderoga, yielding ton-mile earnings of 9, and 12.8 mills 
for a distance of 444 miles. Earnings under the compared 
rates are also contrasted with various of the other rates as¬ 
sailed for similar distances. 

In several instances the comparisons negative tliose of¬ 
fered by complainant. Defendants also refer to Merrimac 
Paper Co. v. Boston & M. R., supra, wherein division 3 
found a rate of 9.5 cents per 100 pounds on imported china 
clay, in carloads, from Mystic Wharf, Boston, and other 
Boston docks, to Lawrence, Mass., 26 miles, to be not un¬ 
reasonable. That rate is substantially higher tljian the 
trunk-line brick scale for a like distance and was 82 per 
cent of a contemporaneous sixth-class rate; whereas the 
commodity rates here assailed are, in numerous inst ances, a 
lesser percentage of sixth class. However, the movement 
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considered in that case was for a distance which is much 
less than the distances here under consideration. 

The evidence is persuasive that the present adjustment 
considered as a whole is illogical and needs correction. 

Practically all of the mills embraced in No. 20409 are 
operated by the one complainant. There is no allegation of 
undue prejudice to or preference of any of these mills. 

Certain portions of the record in International Paper Co, 
v. D. & II., supra, relating to the addition of the 13-cent ar¬ 
bitrary on coal to Ticonderoga for delivery on the Ticon- 
deroga Railroad, were also incorporated in the record made 
in No. 20409. The Delaware & Hudson here concedes, as it 
has respecting clay from the South, that the arbitrary for 
Ticonderoga Railroad delivery should not be added in mak¬ 
ing rates to Ticonderoga on this imported clay. It does not 
concede that it was unreasonable to have assessed such ar¬ 
bitrary in the past. 

94 NO. 20734 

In this complaint, rates, past and present, on imported 
clay, in Carloads, from Philadelphia and New York to cer¬ 
tain named destinations in the States of New Jersey and 
New York, are assailed as unreasonable and unduly preju¬ 
dicial. No substantial proof of the allegation of undue 
prejudice was afforded and we find that this allegation has 
not been sustained. The complaint mentioned ball clay, 
but the record contains no evidence concerning that article, 
the witnesses referring only to china clay. The concerns 
intervening offered no evidence. 

The following table, compiled from one of complainants 9 
exhibits, shows the past and present rates here in issue. For 
convenience they have been converted to a per-ton basis. 
In a parallel column are shown the rates under the trunk¬ 
line brick scale for corresponding distances. Rates are in 
cents per net ton. 


WEST VIRGINIA PULP AND PAPER CO. ET AL. 


95 


Trunk-line brick 
scales 


Imported china-clay, in 
carloads 

Dis¬ 

tance 1 

Present 

rates 

Former 

rates 

For I 

actual ti 
distance 

iy addi- 
on of 30 
miles* 

From Philadelphia to— 

Miles 

Cents 

Cents 

Cents 

Cents 

Metuchen, N. J. 

64 

180 

230 

165 


Rocky Hill, N. J. 

65 

240 

240 

165 


Woodbridge, N. J. 

75 

180 

240 

180 


Perth Amboy, N. J. 

77 

180 

240 

180 


Manasquan, N. J. 

83 

240 

• • • 

180 


Clifton, N. Y. 

86 

240 

360 

180 


Tottenville, N. Y. 

99 

240 

370 

195 


Montclair, N. J. 

From New York to— 

100 

320 

• • • 

195 


Ridgefield, N. J. 

10 

250 

• • • 

90 

135 

Montclair, N. J. 

13 

290 

• • • 

90 

135 


1 Distance of 10 constructive miles from piers to West Philadelphia ap¬ 
parently omitted; distance shown from New York is that from Jersfey City, 
N. J. 

2 Exclusive of any allowance for loading or other port services. 

3 Constructive mileage used for New York Harbor, Eastern Class Bate In¬ 
vestigation, supra. 

Reparation is sought on the basis of the trunk-line brick 
scale and also future rates on that basis to such of the points 
shown to which the rates are now higher. Future rapes are 
not sought to Montclair. 

Complainants rely primarily upon the findings in the 
Ceramic case . They compare the rates assailed with rates 
under the trunk-line brick scale, and the brick scale pre¬ 
scribed for application in central territory. The former 
rates shown in the foregoing table from Philadelphia to 
Metuchen and Woodbridge, N. J., Tottenville and Clifton, 
N. Y., are those which were in effect at the time of the hear¬ 
ing in the Ceramic case, the present rates having been estab¬ 
lished as a necessary corollary to the compliance with the 
order therein. 

The greater part of the testimony is of the same general 
nature as that in the records in the cases previously dis¬ 
cussed. Defendants introduced numerous comparisons in 
defense of the rates assailed. Among them arelthose 
95 showing rates on kaolin or china clay from Phila¬ 
delphia stations of 6.5 cents per 100 pounds or $1.30 
per ton, for distances ranging from 0.2 mile to 17.4 miles, 
and rates on common or fire clay, crude or ground, between 
various Philadelphia stations, ranging from 90 cents to 
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$1.05 per net ton for distances ranging from 9 to 21.9 miles. 

The record is replete with details concerning the operation 
from Philadelphia to these various New Jersey and New 
York State destinations. The situation presented respect¬ 
ing the rates from New York to Montclair and Ridgefield 
requires a brief discussion. As before stated, rates for 
the future to Montclair are not involved. 

The Erie serves Montclair and Ridgefield and the record 
shows that the operations necessary in the movements to 
those points are somewhat involved. Special lighterage 
equipment must be provided. Boats, lighters, barges, and 
other marine equipment ordinarily used for transportation 
in New York Harbor can not be used in handling this china 
clay. Perfectly clean, covered canal boats, and extreme 
care are required to protect the commodity. On account of 
the relatively small volume of traffic requiring canal boats, 
and overhead expense incurred by reason of idleness of 
such boats, it is not profitable for the Erie to own such 
special equipment. Chartering of canal boats is necessary. 
Towing, transfer from canal boats to cars at Weehawken, 
N. J.j piers, and switching to classification yards at Crox- 
ton, 3 miles distant, is followed by a relatively short road- 
haul movement beyond. Collectively, these various services 
are expensive. For example, for lighterage, unloading and 
reloading at pier, yard handling, and other items, includ¬ 
ing per diem, the average cost of handling 17 cars during 
four successive months in 1927 was approximately 10.5 
cents per 100 pounds, or about $2.08 per net ton, compared 
with the rates of $2.50 and $2.90 per ton assailed. For com¬ 
parison with those rates, defendants instanced rates on 
lumber, feed, soda ash, fuller’s earth, rosin, and many other 
commodities, rated sixth class, from points within free- 
lighter age limits of New York Harbor to numerous points 
in the State of New Jersey. These rates range from 11.5 
to 16 cents per 100 pounds, or from $2.30 to $3.20 per net 
ton, for distances from Jersey City, N. J., ranging from 3 
to 36 miles. The various methods necessary in the han¬ 
dling of this clay in New York Harbor are so complex as 
to render comparisons with services incident to the trans¬ 
portation of articles in the uniform brick list of little value. 
The record justifies the conclusion that the rates from New 
York to Montclair and Ridgefield were not and are not un¬ 
reasonable. 
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We have heretofore stated that the southern brick scale 
does not afford a fair measure for rates on this <^lay or 
kaolin moving from the South to northern d^stina- 
96 tions. While the trunk-line brick scale is on a higher 
basis than is the southern brick scale, that scale was 
only prescribed for distances up to and including 150 miles. 
In other words, it was made to fit the particular conditions 
pertaining to the short-haul movement of brick traffic within 
trunk-line territory. From a consideration of the compre¬ 
hensive record here made as it concerns the transportation 
and other conditions relative to the movement of tl^is im¬ 
ported clay from the ports of entry we are of the Opinion 
that such a scale can not be accepted as a proper yardstick 
by which to measure the total charges for application on 
this traffic. 

From all the evidence of record it is our view that both 
the domestic rates and the import rates on this clay should 
be here adjusted on the basis of uniform percentages of the 
contemporaneous first-class rates from and to the same 
points, and that in addition a reasonable charge should be 
accorded the carriers for the services performed by them 
in connection with the handling of this traffic at th^ ports 
from ship side to cars. 

FINDINGS 

We find: 

1. That the assailed rates, except those in Nos. 20409 and 
20734, from points of origin in North Carolina, South. Caro¬ 
lina, and Georgia to the destinations embraced in tke sev¬ 
eral complaints—were, are, and for the future will be, un¬ 
reasonable and unduly prejudicial to the extent that they 
exceeded, exceed, or may exceed, rates made 16 per cent of 
the contemporaneous first-class rates from and to the same 
points; and in addition, the assailed rates in No. 20482 (Sub- 
No. 1) from points of origin in Georgia and South Carolina 
to Covington, Va., are, and for the future will be tinduly 
prejudicial to the extent that they fail to bear the saipe per¬ 
centage relationships to the rates from the same points of 
origin to Richmond, Va., Kingsport, Tenn., and Canton, 
N. C., as are contemporaneously maintained between the 
first-class rates from the same points of origin in Georgia 
and South Carolina to Covington, Va., on the one hand, and 
to Richmond, Kingsport, and Canton, on the other hand. 
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2. That the assailed rates on imported china clay in No. 
20409 from Portland, Me., Boston, Mass., New York, N. Y., 
Philadelphia, Pa., and Baltimore, Md., to destinations in 
the State of New York and in New England were, are, and 
fore th£ future will be, unreasonable to the extent that they 
exceeded, exceed, or may exceed, rates made 16 per cent of 
the contemporaneous first-class rates from and to the same 
points, plus a charge of 50 cents per net ton for handling 
said traffic from ship side to cars at the aforesaid ports. 

1 3. That the assailed rates on imported china clay 
97 in No. 20734 from New York to Ridgefield and Mont¬ 
clair were not and are not unreasonable, but that the 
assailed rates on imported china clay from Philadelphia 
to points in New Jersey named in the complaint including 
Clifton and Tottenville, N. Y., were, are, and for the future 
will be, unreasonable to the extent that they exceeded, ex¬ 
ceed, or may exceed, rates made 16 per cent of the contem¬ 
poraneous first-class rates from and to the same points, 
plus a charge of 50 cents per net ton for handling said traffic 
from ship side to cars at the aforesaid port. 

4. That to the extent that the rates assailed to Ticon- 
deroga, N. Y., for Ticonderoga Railroad delivery exceeded, 
exceed, or may exceed the rates resulting from the above 
findings to Ticonderoga for delivery on the Baldwin branch 
of the Delaware & Hudson Railroad, they were, are, and 
for the future will be unreasonable. 

We further find that of the complainants here asking for 
reparation the following made or received shipments and 
paid abd bore the charges thereon: In No. 20850, St. Regis 
Paper Company, Harrisville Paper Corporation, and Tag¬ 
gart Brothers Company; in No. 20482 (Sub-No. 1), West f 
Virginia Pulp & Paper Company; in No. 20929, Castanea 
Paper Company, and New York & Pennsylvania Company; 
in No. 20930, International Paper Company and Ticon¬ 
deroga Pulp & Paper Company; in No. 21347, D. M. Bare | 
Paper Company; in No. 20734, New Jersey Coated Paper 
Company, Lowe Paper Company, and Atlantic Terra Cotta 8 
Company; and in No. 20409, International Paper Company, \ 
and that the aforesaid complainants have been damaged in 
the amount that the charges paid exceeded those that would 
have accrued at the rates and charges herein found reason¬ 
able ; and that they are entitled to reparation, with interest. | 
The amount of reparation can not be determined on this 
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record and the above-named complainants should comply 
with Rule V of the Rules of Practice. If any of the other 
complainants which by their complaints here ask for rep¬ 
aration have made shipments at the rates herein found un¬ 
reasonable they may submit Rule V statements accompanied 
by proof in affidavit form that they paid and boJ:e the 
freight charges. If defendants object to proof by affidavit 
a further hearing may be sought on the question of repara¬ 
tion. 

The bases of rates herein approved will bring abo^it rate 
equalities as well as a proper level of rates generally. 

Our findings herein are not to be construed as preclud¬ 
ing reasonable groupings. An appropriate order for the 
future will be entered. 

98 APPENDIX A 

Statement of the issues 

DOMESTIC-CLAY CASES 

No. 20225. —Complainant, Empire Floor & Wall Tile Com¬ 
pany, Incorporated, manufacturing tile at ZanesvilleL Ohio, 
and Metuchen, N. J., by complaint filed October 20, 1927, 
alleges that rates charged on shipments of clay, in car-loads, 
from Penland, N. C., and other points on the Carolina, 
Clinchfield & Ohio Railway in that State, to Zanesville, were 
and are unreasonable as compared with rates on clay from 
Langley, S. C., and Dry Branch and McIntyre, Ga.,| to the 
same and other destinations. The prayer is for reasonable 
rates for the future and reparation. 

No. 20482. —Complainants are R. T. Vanderbilt Company, 
Incorporated, North American Clay Company, Georgia 
Kaolin Company, and Edgar Brothers Company, producers 
and shippers of clay, collectively from Dry Branch and 
McIntyre, Ga., Langley, McNamee, and Bath, S. C. By 
their complaint filed December 27, 1927, they allege that 
rates on clay, or kaolin, crude, crushed or ground (not earth 
or metallic paint), in carloads, from the points na^ned to 
destinations in central and trunk-line territories stre un¬ 
reasonable, unduly prejudicial to complainants, and unduly 
preferential of china clay and ball clay imported through 
Philadelphia, Pa., New York, N. Y., and other north At¬ 
lantic ports. The prayer is for reasonable and nonpreju¬ 
dicial rates for the future. 
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Interveners are Moore & Munger, producing clay at Gor¬ 
don and Dry Branch, Ga.; Golding Sons’ Company, a cor¬ 
poration producing clay at Butler, Ga.; Thompson Wein¬ 
man & Company, Incorporated, producing clay at McIntyre, 
Ga.; Harris Clay Company, a corporation, producing clay 
at Spruce Pine, Sparks, Penland, Lunday, Ellis Siding, La- 
monti, and Franklin, N. C., and all shipping to the general 
destination territory; Western Shade Cloth Company, a 
corporation at Chicago, Ill., using clay from the origin ter¬ 
ritory; St. Regis Paper Company, Harrisville Paper Cor¬ 
poration, and Taggart Brothers Company, corporations 
manufacturing paper, with mills at one or more of several 
places in the State of New York, including Carthage, Ray- 
mondville, Harrisville, and Watertown; West Virginia Pulp 
& Paper Company, a corporation, manufacturing paper at 
Covington, Va., Mechanicville, N. Y., Tyrone, and Williams¬ 
burg, Pa., Piedmont, W. Va., and Luke, Md.; Champion 
Coated Paper Company, a corporation manufacturing pa¬ 
per at Hamilton, Ohio; Michigan Paper Mills Traffic Asso¬ 
ciation, a voluntary organization of manufacturers of paper, 
paperboards and other paper articles at Kalamazoo, Mich., 
and other points in that State; W. B. Oglesby Paper Com¬ 
pany, a corporation, manufacturing paper at Middletown, 
Ohio; the Tribune Company, and its subsidiaries Tona- 
wanda Paper Company, Incorporated, and Ontario Paper 
Company, Limited, corporations manufacturing newsprint 
paper at North Tonawanda, N. Y., and Thorold, Ontario, 
Canada; Mead Pulp & Paper Company, a corporation, man¬ 
ufacturing paper at Chillicothe and Dayton, Ohio; United 
States Potters ’ Association, a voluntary organization of per¬ 
sons and concerns manufacturing earthenware, chinaware, 
and other articles at points in Illinois, Indiana, Ohio, and in 
States east thereof; Ceramic Traffic Association, a volun¬ 
tary organization of manufacturers of ceramic products at 
points in New Jersey, Pennsylvania, and New York, and 
using clay produced at points in the general origin territory, 
including points in North Carolina; Empire Floor & Wall 
Tile Company, Incorporated, the complainant in No. 
99 20225; Watab Paper Company, a corporation manu¬ 

facturing newsprint paper at Sartell, Minn., and us¬ 
ing clay shipped thereto from points in Georgia and South 
Carolina. Most of the interveners named support the com¬ 
plaint. 
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No. 20482 (Sub-No. 1).—Complainant is the West Vir¬ 
ginia Pulp & Paper Company, a corporation hereiikabove 
described as an intervener in No. 20482. By complaint filed 
March 14,1928, as amended, it alleges that rates on clay, in 
carloads, shipped to its plants from points in the South, of 
which Gordon, Ga., and origin points hereinabove named 
under No. 20482, are representative, have been and are un¬ 
reasonable, unduly prejudicial to complainant, and unduly 
preferential of complainant’s competitors operating paper 
mills at points in trunk-line and central territories, includ¬ 
ing Johnsonburg, Pa., Richmond, Va., Niagara Falls and 
North Tonawanda, N. Y., Kalamazoo, Mich., Hamilton, 
Ohio, and at Canton, N. C., and Kingsport, Tenn. The 
prayer is for reparation and reasonable and just rates for 
the future. 

Interveners, generally opposed because of the allegation 
of undue prejudice and Champion Coated Paper Company, 
Mead Pulp & Paper Company, Michigan Paper Mills Traffic 
Association, Ontario Paper Company, Limited, Tono^vanda 
Paper Company, the Tribune Company, and Thompson, 
Weinman & Company, Incorporated, hereinabove described 
under No. 20482, and, in addition, Meade Fibre Company, 
a corporation manufacturing wood pulp and paper at Kings¬ 
port, Tenn.; Champion Fibre Company, a corporation man¬ 
ufacturing wood pulp and paper at Canton, Wisconsin Pa¬ 
per & Pulp Manufacturers’ Traffic Association, a voluntary 
organization of corporations operating pulp and pape:: mills 
at points in Illinois, Wisconsin, and upper Michigan. 

No. 20482 (Sub-No. 2).—Complainant, Harris Clay Com¬ 
pany, a corporation hereinabove described as an intervener 
in No. 20482, by complaint filed October 4,1928, as amended, 
alleges that rates on clay, in carloads, from the points in 
North Carolina above named to destinations in centr al and 
trunk-line territories, are unreasonable, and unduly preju¬ 
dicial to complainant by reason of lower rates alleged to be 
maintained to the same general consuming territory on com¬ 
peting clays imported through Philadelphia, Pa., and other 
north Atlantic ports. The prayer is for reasonable, non¬ 
prejudicial, and nonpreferential rates for the future. 

Interveners, generally supporting the complaint, are the 
Ceramic Traffic Association; Empire Floor & Wall Tile 
Company, Incorporated, and Michigan Paper Mills Traffic 
Association, hereinabove described under No. 20225 or No. 
20482. 
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No. 20850.—Complainants are St. Regis Paper Company, 
Harrisville Paper Corporation, and Taggart Brothers Com¬ 
pany, Incorporated, corporations manufacturing paper, 
with mills at one or more of several places in the State of 
New York, including Carthage, Raymondville, Harrisville, 
and Watertown. By complaint filed March 24, 1928, they 
allege that rates charged on shipments of clay, in carloads, 
to the mill points from various points in the South, includ¬ 
ing Bath, Langley, and McNamee, S. C., and McIntyre, Ga., 
hereinabove mentioned, were and are unreasonable, and 
unduly prejudicial because of lower rates alleged to be 
maintained from the same origin points to competing mills 
at points in New England, central and trunk-line territories, 
for example, Bellows Falls, Vt., Berlin, N. H., Chillicothe, 
Ohio, Kalamazoo, Mich., North Tonawanda, and Mechanic- 
ville, N. Y., Jolmsonburg, Pa., and at Appleton, Wis., and 
other points in the State. The prayer is for reparation and 
reasonable and just rates for the future. 

100 Interveners, generally opposed, are the Champion ! 

Coated Paper Company, West Virginia Pulp & Paper 
Company, the Tribune Company, Tonawanda Paper Com¬ 
pany, Incorporated, Ontarior Paper Company, Limited, 
Thompson Weinman & Company, Incorporated, and Michi¬ 
gan Paper Mills Traffic Association, described as interven¬ 
ers in No. 20482, and Wisconsin Paper & Pulp Manufac- | 
turers’ Traffic Association, described as an intervener in J 
No. 20482 (Sub-No. 1). | 

No. 20929.—Complainants, Castanea Paper Company, 
and New York & Pennsylvania Company, corporations, both 
operating pulp and paper mills, at Lock Haven, Pa., and the 
first named also at Johnsonburg, Pa., by complaint filed ^ 
April 16, 1928, as amended, allege that rates charged on 
shipments of clay or kaolin, crude, crushed or ground (not 
earth or metallic paint), in carloads, from Bath, Langley, 
and McNamee, S. C., Dry Branch, and McIntyre, Ga., to 
Johnsonburg and Lock Haven were and are unreasonable, 
unduly prejudicial, and unduly preferential of complain- j 
ant’s competitors at points in trunk-line and central terri- 1 
tories. The prayer is for reparation and reasonable, non- | 
prejudicial, and nonpreferential rates for the future. fl 

Thompson, Weinman & Company, Incorporated, herein- II 
above described, intervened in support of the complaint. J 
Others intervening mainly for the protection of their re- | 
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spective interests and who are also previously described, 
are Wisconsin Paper & Pulp Manufacturers’ Traffic Asso¬ 
ciation, West Virginia Pulp & Paper Company, Mead Fibre 
Company, Mead Pulp & Paper Company, Champion Coated 
Paper Company, Champion Fibre Company, the Tribune 
Company, Tonawanda Paper Company, Incorporated, On¬ 
tario Paper Company, Limited, and Michigan Paper Mills 
Traffic Association. 

No. 20930.—Complainants, International Paper Company 
and Ticonderoga Pulp & Paper Company, corporations 
manufacturing paper at various places in the State c)f New 
York, including Niagara Falls, Piercefield, and Ticonder¬ 
oga, and at Berlin and Franklin, N. H., and Turners Falls, 
Mass., by complaint filed April 16, 1928, allege thai; rates 
charged on shipments of clay, in carloads, to the territory 
indicated, from points in South Carolina and Geoigia of 
which Bath, Langley, and McNamee, S. C., and Mcintyre, 
Ga., hereinabove mentioned, are representative, were and 
are unreasonable. The prayer is for reparation ar d rea¬ 
sonable rates for the future. 

Most of the interveners are those hereinabove naijned as 
intervening in one or more of the several complaint^. An¬ 
other intervener is Kimberly-Clark Corporation, manufac¬ 
turing printing paper at Niagara Falls. By petition filed 
October 31,1928, it assails as unreasonable rates on clay, in 
carloads, to that point from producing points named in the 
complaint, and seeks reparation on past shipments. By an 
amended petition of intervention filed October 29, 1928, the 
Ontario Paper Company, Limited, and Tonawanda Paper 
Company, Incorporated, previously described as inter¬ 
veners in No. 20482, seek reparation on past shipments of 
clay, in carloads, from points of origin in issue to Thorold. 
Ontario, and North Tonawanda, N. Y. 

No. 21347.—Complaint, D. M. Bare Paper Company, a 
corporation manufacturing paper at Roaring Springs, Pa., 
by complaint filed July 30, 1928, as amended, alleges that 
rates charged on shipments of clay, in carloads, from points 
in South Carolina and Georgia hereinabove instanced, and 
also Gordon Ga., to Roaring Springs were and are unrea¬ 
sonable, unduly prejudicial, and unduly preferential of 
complainant’s competitors at points in central and trunk¬ 
line territories and in the South hereinabove indicated. 
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101 The prayer is for reparation and reasonable rates 
for the future. 

Imported-Clay Cases 

No. 20409.—Complainants, International Paper Company 
and Ticonderoga Pulp & Paper Company, corporations 
hereinabove described as complainants in No. 20930, by com¬ 
plaint filed December 31, 1926, in due season subsequent to 
the filing of informal complaint, allege that rates charged 
on imported china clay, in carloads, shipped from Balti¬ 
more, Md., Philadelphia, Pa., New York, N. Y., Boston, 
Mass., and Portland, Me., to eight destinations in the State 
of New York and seven in New England have been and are 
unreasonable. The prayer is for reparation and reasonable 
rates for the future. 

Interveners are West Virginia Pulp & Paper Company, 
hereinabove described as an intervener in No. 20482, com¬ 
plainant in No. 20482 (Sub-No. 1), and an intervener in No. 
20850, No. 20929 and No. 20930; the New England Paper & 
Pulp Traffic Association, a voluntary organization of about 
20 manufacturers of wood pulp and paper at points in New 
England on the Maine Central, and the Boston & Maine 
Railroads, and using clay imported through the ports of 
Boston and Portland. 

No. 20734.—Complainants are New Jersey Coated Paper 
Company; Empire Floor & Wall Tile Company, Incorpor¬ 
ated; Louis Dejonge & Company; Imperial Porcelain 
Works; Atlantic Terra Cotta Company; Federal Terra 
Cotta Company; Lowe Paper Company; corporations 
manufacturing and shipping ceramic products and paper. 
The second named concern has hereinabove been described 
as the (complainant in No. 20225, and an intervener in No. 
20482. By their complaint originally received December 8, 
1927, ill due season subsequent to the filing of informal com¬ 
plaints they allege that rates charged on imported ball clay 
and china clay, in carloads, shipped from the ports of Phila¬ 
delphia, Pa., and New York, N. Y., to Montclair, Metuchen, 
Manasquan, Perth Amboy, Rocky Hill, Woodbridge, and 
Ridgefield, N. J., and Tottenville and Clifton, Staten Island, 
N. Y., have been and are unreasonable, and unduly preju¬ 
dicial, in that they exceed relatively, rates accorded com¬ 
plainants’ competitors on the same commodity from the 
ports named to points in New Jersey, Pennsylvania, New 
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York, and in central territory. The prayer is for reason¬ 
able and just rates for the future and reparation. The com¬ 
plaint was amended at the hearing by withdrawing request 
for rates from both Philadelphia and New York to Mont¬ 
clair for the future and by eliminating rates, past, present, 
and future, from New York to destinations other than Mont¬ 
clair and Ridgefield. 

Interveners are International Paper Company, and 
Ticonderoga Pulp & Paper Company, hereinabove described 
as complainant in No. 20930, and which are also the com¬ 
plainants in No. 20409; West Virginia Pulp & Paper Com¬ 
pany, hereinabove described as an intervener in No* 20482, 
complainant in No. 20482 (Sub-No. 1), and an intervener in 
No. 20409, and in most of the other cases. 

102 

APPENDIX B 


Present rates (except as noted ) on imported china clay , in carloads, rates 
sought, and sixth-class rates , in cents per 100 pounds 


Ton- 

Dis- mile Sixth Brick Rates 

tance 1 Rates earnings class scajle 2 * 4 sought 


From Portland, Me., to— Miles Cents Mills Cents Ceiits Cents 


Livermore Falls, Me. 65 

Do. 

Berlin, N. H. 98 

Franklin, N. H. 103 

Webster, Me. 145 

Do. 

Wilder, Vt. 156 

Bellows Falls, Vt. 170 

Turners Falls, Mass . 179 

Corinth, N. Y. 295 

Piercefield, N. Y. 423 

Canton, N. Y. 410 

Delano Junction, N. Y. 425 

Do. 

Do. 


3 11.16 

34.3 

*16.5 

8 

.3 

8.5 

6 10 

30.8 

• • • • 

• • 

• • 

• • • * 

8 12.63 

25.8 

18 

S 

.8 

10 

6 16.5 

32 

18.5 

10 

.5 

10.5 

8 14.15 

19.5 

20.5 

12 


12 

12.5 

17.2 

• * • * 


* • 


18.5 

23.7 

21.5 

12 

.3 

15 

18.5 

21.8 

22 

12 

.8 

15 

18.5 

20.6 

20.5 

12 

.8 

15 

28.5 

19.3 

28.5 

15 

.8 

15 

20.5 

9.7 

4 30.5 

17 i 

.8 

18 

20.5 

10 

28.5 

18 

.8 

18 

20.5 

9.6 

4 28.5 

id 

1.8 

15 

8 22.5 

10.6 

• • • • 

• • 

» • 

• • • • 

c 23.5 

11.1 

• • * • 

• • 

i • 

• • • • 


1 Over shortest tariff routes except as noted. 

2 Trunk-line brick scale extended by adding 0.5 cent per 100 pounds for 
each block of 20 miles over 160 miles, each block of 25 miles over 400 miles, 
and each block of 30 miles over 700 miles, the rate of progression of the 
southern brick scale. 

* Computed from rate stated per ton of 2,240 pounds. 

4 Applies over a longer tariff route. 

s Former rate assailed in 20409. 

8 Former rate assailed in informal complaint. 
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Present rates (except as noted ) on imported china clay, in carload, rates 
sought, and sixth-class rates, in cents per 100 pounds —Continued 


1 

Dis¬ 

tance 1 

Miles 

Rates 

Cents 

Ton- 

mile Sixth 
earnings class 
Mills Cents 

Brick Rates 
scale 2 * 4 5 * 7 sought 
Cents Cents 

Ticonderoga, N. Y. 

427 

7 20.5 

9.9 

O 

19.3 

15 

Do. 

• • • • 

9 22.5 

10.8 

• • • • 

• • • • 

• • • • 

Do. 

• • • • 

10 23.5 

11.3 

• • • • 

• • • • 

• • • • 

Fort Edward, N. Y. 

467 

20.5 

8.8 

4 28.5 

19.8 

15 

Do .. 

• • • ■ 

3 22.5 

9.6 

• • • • 

• * • • 

• • • • 

Glens Falls, N. Y. 

472 

20.5 

8.7 

4 28.5 

19.8 

15 

Do. .. J. 

• • • • 

•22.5 

9.5 

■ • • • 

• • • • 

• • • • 

From Boston, Mass., to— 

Livermore Falls, Me. 

. 175 

22.5 

25.7 

f>9 rz 

Mai? 

12.8 

15 

Do.... 

• • • • • 

• • • • 

• • • • 

• • • • 


• • • • 

Berlin, N. H. 

. 224 

18.5 

16.5 

24 

14.2 

15 

Franklin, N. H. 

. 89 

16 

36 

17.5 

9.8 

10 

Webster, Me. 

. 252 

25 

19.8 

25 

14.8 

15 

Do. .. 

• • • • • 

• • • • 

• • • • 

• • • • 

• • • • 

• • • • 

Wilder, Vt. 

. 142 

18.5 

26.1 

20.5 

12.2 

12 

Bellows Falls, Vt. 

. 114 

17 

29.8 

17 

10.5 

10.5 

Turners Falls, Mass. 

. 107 

16.5 

30.8 

17 

10.5 

10.5 

Corinth, N. Y. 

. 223 

28.5 

25.6 

28.5 

14.2 

15 

Piercefield, N. Y. 

. 375 

19.5 

10.4 

30.5 

17.8 

18 

Do. 

• * • • • 

6 28.5 

15.2 

• • • • 

• • • • 

• • • • 


. 400 

20.5 

10.2 

30.5 

18.2 

18 

Do. 't. 

• • • • • 

•28.5 

14.2 

■ • • • 

• • • • 


Delano Junction, N. Y. 

. 270 

18 

13.3 

28.5 

15.2 

15 

Do... 

• • • • • 

• • • • 

• • • • 

• • • • 

• • • % 

• • • • 

Do. . J . 

• • • • • 

•28.5 

21.1 

• • • • 

• • • • 

• • • • 

Ticonderoga, N. Y . 

. 272 

7 18 

13.7 

o 

15.2 

15 

Do . 

* • • • * 

10 28.5 

21.4 

• • a • 

.... 

.... 

Do . . . 

• • • • • 

• • • • 

• • • • 

• • • • 

9 • 9 % 

• • ■ • 

Fort Edward, N. Y. 

. 223 

18 

16.1 

28.5 

14.2 

15 

Do. .i. 

• • * • • 

•22.5 

20.2 

• ■ • • 

• • • • 

.... 

Glens Falls, N. Y. 

. 228 

18 

15.8 

28.5 

14.2 

15 

Do. 

• • • • • 

8 22.5 

20.2 

• • • • 

• • • • 

■ • • • 

From New York, N. Y., to— 

Turners Falls, Mass. 

. 175 

23.5 

26.9 

23.5 

12.8 

15 

Fort Edward, N. Y. 

. 197 

18 

18.3 

28.5 

13.3 

15 

Do. 

• • • • • 

8 28.5 

28.9 

• • • • 

■ • • • 

• • • • 

Bellows Falls, Vt . 

. 221 

25.5 

23.1 

25.5 

14.3 

15 

Delano Junction, N. Y . 

. 243 

18 

14.8 

30.5 

14.8 

15 

Do . 

• • • • • 

8 20 

16.5 

• • • • 

• • • • 

• • • • 

Do . 

• a • • • 

5 28.5 

23.5 

• • • • 

• • • « 

• • • • 

Do . 

• • a • • 

7 30.5 

25.1 

• • • • 

• • • • 

• • • • 

Ticonderoga, N. Y. 

. 245 

7 18 

15.2 

( 8 ) 

14.8 

15 

Do . 

* • • • • 

9 20 

16.8 

• • • • 

* • • • 

• • • • 

Do . 

• • • • • 

9 28.5 

23.7 

• • • • 

• • • • 

• • • • 

Do . 

• • • • • 

9 30.5 

25.4 

• • • • 

• • • • 

a a a a 


1 Over shortest tariff routes except as noted. 

2 Trunk-line brick scale extended by adding 0.5 cent per 100 pounds for 
each block of 20 miles over 160 miles, each block of 25 miles over 400 miles, 
and each block of 30 miles over 700 miles, the rate of progression of the 

southern brick scale. 

4 Applies over a longer tariff route. 

5 Former rate assailed in No. 20409. 

•Former rate assailed in informal complaint. 

7 Plus 13 cents per ton of 2,240 pounds. 

•None published. 

8 Former rate assailed in No. 20409, plus 13 cents per ton of 2,240 pounds. 
10 Fornler rate assailed in informal complaint, plus 13 cents per ton of 2,240 

pounds. 
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Present rates (except as noted ) on imported china clay , in carloads, rates 
sought , and sixth-class rates, in cents per 100 pounds —Continued 


Ton- 

Dis- mile Sixth Brick Bates 

tance 1 Rates earnings class scale 2 * * * * 7 8 sought 
Miles Cents Mills Cents Cents Cents 


From New York, N. Y., to— 
Continued 


Wilder, Vt. 

262 

28.5 

21.8 

28.5 

Franklin, N. H. 

281 

28.5 

20.3 

28.5 

Piercefield, N. Y. 

332 

19.5 

11.7 

28.5 

Do. 

• • • • 

6 28,5 

17.2 

• • • • 

Canton, N. Y. 

358 

20.5 

11.5 

28.5 

Do. 

• • • • 

8 28.5 

15.9 

• • • • 

Berlin, N. Y. 

361 

30.5 

16.9 

30.5 

Livermore Falls, Me. 

384 

30.5 

15.9 

30.5 

Corinth, N. Y. 

421 

18 

8.6 

11 30.5 

Glen Falls, N. Y. 

425 

18 

8.5 

11 30.5 

Do. 

• • • • 

8 28.5 

13.4 

• • • • 

Webster, Me. 

461 

30.5 

13.2 

30.5 

From Philadelphia, Pa., to— 





Turners Falls, Mass. 

276 

28.5 

20.7 

28.5 

Fort Edward, N. Y. 

397 

20 

10.1 

28.5 

Do. 

• • • * 

8 28.5 

14.4 

• • • • 

Bellows Falls, Vt. 

322 

28.5 

17.7 

28.5 

Delano Junction, N. Y. 

444 

20 

9 

30.5 

Do. 

• • • • 

8 28.5 

12.8- 

• • • • 

Do... 

• • • • 

• • • • 

• • • • 

• • « * 

Do... 

• • • • 

• • • • 

• • • • 

• • • • 

Ticonderoga, N. Y.. — 

446 

7 20 

9.2 

C) 

Do. 

• • • • 

’28.5 

13 

* • • • 

Do... 

• • • • 

• • • • 

• • • • 

* • • • 

Do.. 

• • • • 

• • * • 

• • • • 

• • • • 

Wilder, Vt. 

363 

28.5 

15.7 

28.5 

Franklin, N. H. 

382 

28.5 

14.9 

28.5 

Piercefield, N. Y. 

595 

22.5 

7.6 

30 

Do... 

• • ■ • 

• • • • 

• • • • 

• • • • 

Canton, N. Y. 

543 

22.5 

8.3 

30.5 

Do. 

• • • • 

8 30 

11 

• • • • 

Berlin, N. Y. 

461 

30.5 

13.2 

30.5 

Livermore Falls, Me. 

485 

34 

14 

34 

Corinth, N. Y. 

398 

28.5 

14.3 

28.5 

Glens Falls, N. Y. 

402 

20 

10 

28.5 

Do. 

• • • • 

8 28.5 

14.2 

• • • • 

Webster, Me. 

362 

34 

12.1 

34 


• *1 • • 

17.3 

16.3 
18.8 
lp.8 

19.8 


1 Over shortest tariff routes except as noted. 

2 Trunk-line brick scale extended by adding 0.5 cent per 100 pounds for 

each block of 20 miles over 160 miles, each block of 25 miles over 400 miles, 

and each block of 30 miles over 700 miles, the rate of progression of the 
southern brick scale. 

8 Former rate assailed in No. 20409. 

8 Former rate assailed in informal complaint. 

7 Plus 13 cents per ton of 2,240 pounds. 

8 None published. 

’Former rate assailed in No. 20409 plus 13 cents per ton of 2,240 pounds. 

11 Rate of 28.5 cents applies over shorter tariff routes. 
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102b ORDER 

At a Session of the INTERSTATE COMMERCE COM¬ 
MISSION, Division 5, held at its office in Washington, 
D. C., on the 12th day of July, A. D. 1930 

No. 20482 

R. T. Vanderbilt Company, Incorporated; North Ameri¬ 
can Clay Company; Georgia Kaolin Company; and Edgar 
Brothers Company 


v . 

Atlantic Coast Line Railroad Company; The Akron, Can¬ 
ton & Youngstown Railway Company; Alabama Central 
Railroad Company; The Alabama Great Southern Railroad 
Company; Alton & Eastern Railroad Company; The Ann 
Arbor Railroad Company; The Atchison, Topeka and Santa 
Fe Railway Company; Atlanta and West Point Rail Road 
Company; Atlanta, Birmingham and Coast Railroad Com¬ 
pany; Atlantic and Yadkin Railway Company (A. E. Smith 
and J.W.Fry,Receivers); Atlantic City Railroad Company; 
The Baltimore and Ohio Railroad Company; The Baltimore 
and Ohio Chicago Terminal Railroad Company; The Belt 
Railway Company of Chicago; Bessemer and Lake Erie 
Railroad Company; Birmingham Southern Railroad Com¬ 
pany; Blue Ridge Railway Company; Boston and Albany 
Railroad (The New York Central Railroad Company, Les¬ 
see) ; Boston and Maine Railroad; Buffalo & Susquehanna 
Railroad Corporation; Buffalo, Rochester and Pittsburgh 
Railway Company; Canadian National Railways; The 
Canadian Pacific Car and Passenger Transfer Company, 
Limited; Canadian Pacific Railway Company; Carolina and 
Northwestern Railway Company; Carolina, Clinchfield and 
Ohio Railway (Atlantic Coast Line Railroad Company and 
Louisville and Nashville Railroad Company, Lessees); 
Carolina, Clinchfield and Ohio Railway of South Carolina 
(Atlantic Coast Line Railroad Company and Louisville and 
Nashville Railroad Company, Lessees); Clinchfield North¬ 
ern Railway of Kentucky (Atlantic Coast Line Railroad 
Company and Louisville and Nashville Railroad Company, 
Lessees); Cat skill Evening Line, Inc.; Central Indiana 
Railway Company; Central of Georgia Railway Company; 
The Central Railroad Company of New Jersey; Central 
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Vermont Railway Company (George A. Gaston and J. W. 
Redmond, Receivers); Charleston & Western Carolina Rail¬ 
way Company; The Chesapeake and Ohio Railway Com¬ 
pany; The Chicago and Alton Railroad Company (jvilliam 
W. Wheelock and William G. Bierd, Receivers); Chicago 
and Eastern Illinois Railway Company; Chicago aiid Erie 
Railroad Company; Chicago & Illinois Midland Railway 
Company; Chicago and North Western Railway Company; 
Chicago, Attica & Southern Railroad Company; Chicago, 
Burlington & Quincy Railroad Company; Chicago Great 
Western Railroad Company; Chicago, Indianapolis and 
Louisville Railway Company; Chicago, Kalamazoo and 
Saginaw Railway Company; Chicago, Milwaukee and Gary 
Railway Company; Chicago, Milwaukee and St. Paul Rail¬ 
way Company (H. E. Byram, Mark W. Potjer, and 
103 Edward J. Brundage, Receivers); Chicago] North 
Shore and Milwaukee Railroad Company; The Chi¬ 
cago, Rock Island and Pacific Railway Company; Chicago, 
Saint Paul, Minneapolis and Omaha Railway Company; 
Chicago, South Shore and South Bend Railroad; Chicago, 
West Pullman & Southern Railroad Company; The Cincin¬ 
nati, New Orleans and Texas Pacific Railway Company; 
The Cincinnati Northern Railroad Company; the Cleve¬ 
land, Cincinnati, Chicago and St. Louis Railway Company; 
Clyde Steamship Company; Colonial Navigation Company; 
Columbia, Newberry and Laurens Railroad Company; Co¬ 
lumbus and Greenville Railway Company; Dayton and 
Union Railroad Company; The Delaware and Hudson Com¬ 
pany; The Delaware, Lackawanna and Western B^ailroad 
Company; Detroit and Mackinac Railway Company; The 
Detroit and Toledo Shore Line Railroad Company; Detroit, 
Caro and Sandusky Railroad Company; Detroit, Toledo 
and Ironton Railroad Company; The Duluth, South Shore 
and Atlantic Railway Company; Eastern Steamship Lines, 
Inc., East St. Louis Connecting Railway Company \ Elgin, 
Joliet and Eastern Railway Company; Erie & Michigan 
Railway & Navigation Co.; Erie Railroad Company; Es- 
canaba and Lake Superior Railroad Company; Evansville, 
Indianapolis & Terre Haute Railway Company; Florida 
East Coast Railway Company; Frankfort and Cincinnati 
Railroad Company; Georgia Rail Road & Banking Com¬ 
pany, operated as the Georgia Railroad, by Lessees; At¬ 
lantic Coast Line Railroad Company, Louisville and Nash- 
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ville Railroad Company; Georgia & Florida Railroad; 
Georgia, Florida & Alabama Railway Company; Georgia 
Southern and Florida Railway Company; The Gettysburg 
and Harrisburg Railway Company; Goodrich Transit Com¬ 
pany; Grand Trunk Railway System (Lines in the United 
States, east of the west bank of the Detroit and St. Clair 
Rivers) comprising the following carriers: Canadian Na¬ 
tional Railway Company, The Champlain and St. Lawrence 
Railroad Company (Canadian National Railway Company, 
Lessee)> The United States and Canada Rail Road Com¬ 
pany (Canadian National Railway Company, Lessee); 
Grand Trunk Railway System (Lines west of Detroit and 
St. Clair Rivers) comprising the following carriers: The 
Chicago, Detroit and Canada Grand Trunk Junction Rail¬ 
road Company (Canadian National Railway Company, 
Lessee), Cincinnati, Saginaw and Mackinaw Railroad Com¬ 
pany (Canadian National Railway Company, Lessee), De¬ 
troit, Grand Haven and Milwaukee Railway Company, 
Grand Trunk Western Railway Company, Grand Trunk- 
Milwaukee Car Ferry Company, The Michigan Air Line 
Railway, Toledo, Saginaw and Muskegon Railway Com¬ 
pany; Great Northern Railway Company; Green Bay and 
Western Railroad Company; Greenwich & Johnsonville 
Railway Company; Gulf and Ship Island Railroad Com¬ 
pany; The Hartford and New York Transportation Com¬ 
pany; The Hocking Valley Railway Company; Hudson 
River Lighterage Corporation; Hudson River Navigation 
Corporation; Illinois Central Railroad Company; Illinois 
Traction System, comprising the following lines: Illinois 
Traction, Inc., St. Louis Electric Terminal Railway Com¬ 
pany; Indiana Harbor Belt Railroad Company; Jackson¬ 
ville & Havana Railroad Company; Kewaunee, Green Bay 
and Western Railroad Company; Lake Superior & Ishpem- 
ing Railroad Company; The Lehigh and Hudson River 
Railway Company; Lehigh and New England Railroad 
Company; Lehigh Valley Railroad Company; The Long 
Island Rail Road Company; Louisiana Railway & Naviga¬ 
tion Company; Louisville and Nashville Railroad Com¬ 
pany ; Louisville, Henderson & St. Louis Railway Company, 
Macon, Dublin & Savannah Railroad Company; 
104 Maine Central Railroad Company; Manistee and 
Northeastern Railway Company; Manistique and 
Lake Superior Railroad Company; Marinette, Tomahawk & 
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Western Railroad Company; Maryland and Pennsylvania 
Railroad Company; The Michigan Central Railroad Com¬ 
pany ; The Minneapolis & St. Louis Railroad Company (W. 
H. Bremner, Receiver); Minneapolis, St. Paul & Sahlt Ste. 
Marie Railway Company; Missouri Pacific Railroad Com¬ 
pany ; Mobile and Ohio Rail Road Company; Montour Rail¬ 
road Company; Morristown & Erie Railroad Company; 
Moshassuck Valley Railroad Company; Napierville Junc¬ 
tion Railway Company; The Nashville, Chattanooga & St. 
Louis Railway; Natchez & Southern Railway Company; 
The New England Steamship Company; The New Jersey 
and New York Railroad Company; New Jersey, Indiana & 
Illinois Railroad Company; New Orleans and Northeastern 
Railroad Company; New Orleans Great Northern Railroad 
Company; New York and Pennsylvania Railway Company; 
The New York Central Railroad Company; The Neir York, 
Chicago and St. Louis Railroad Company; The New York 
Connecting Railroad Company; New York Dock Railway; 
The New York, New Haven and Hartford Railroad Com¬ 
pany; New York, Ontario and Western Railway Company; 
New York, Susquehanna and Western Railroad Company; 
Norfolk and Western Railway Company; Norfolk Sputhern 
Railroad Company; Northern Alabama Railway Cotapany; 
The Northern Ohio Railway Company; Northwestern Rail¬ 
road Company of South Carolina; Norwood & St. Liwrence 
Railroad Company; Ocean Steamship Company of Savan¬ 
nah; Paducah & Illinois Railroad Company; The Pennsyl¬ 
vania Railroad Company; Pere Marquette Railway Com¬ 
pany; The Pigeon River Railway Company; The Pitts¬ 
burgh and Lake Erie Railroad Company; Pittsburgh, Char- 
tiers & Youghiogheny Railway Company; The Pittsburgh 
& West Virginia Railway Company; The Pittsburgh] Lisbon 
& Western Railroad Company; The Pittsburgh, Shajwmut & 
Northern Railroad Company (John D. Dickson, Receiver); 
Quebec Central Railway Company; Raritan Rivbr Rail 
Road Company; Reading Company; Richmond, Fredericks¬ 
burg and Potomac Railroad Company; Rutland Railroad 
Company; St. Louis Merchants Bridge Terminal Railway 
Company; St. Louis-San Francisco Railway Company; 
Savannah and Atlanta Railway (Charles E. Gay, Jr., Re¬ 
ceiver) ; Seaboard Air Line Railway Company; The Sievern 
and Knoxville Railroad Company; Southern Railway Com¬ 
pany ; The Staten Island Rapid Transit Railway Copipany; 
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Tallulah Falls Railway Company (J. F. Gray, Receiver); 
Temiskaming and Northern Ontario Railway; Tennessee, 
Alabama and Georgia Railway; Tennessee Central Railway 
Company; Terminal Railroad Association of St. Louis; 
Toledo, Peoria & Western Railway; The Toledo Terminal 
Railroad Company; Union Pacific Railroad Company; 
Union Railroad Company (Pittsburgh, Pa.); The Virginian 
Railway Company; Wabash Railway Company; Western 
Maryland Railway Company; The Western Railway of Ala¬ 
bama; West Jersey and Seashore Railroad Company; West 
Shore Railroad (The New York Central Railroad Company, 
Lessee); West Side Belt Railroad Company; The Wheel¬ 
ing and Lake Erie Railway Company; The Wiggins Ferry 
Company; Winston-Salem Southbound Railway Company; 
Wisconsin & Michigan Railroad Company; Wood River 
Branch Railroad Company; Yadkin Railroad Company; 
The Yazoo and Mississippi Valley Railroad Company; and 
The Youngstown & Salem Southbound Railway Company. 


105 No. 20482 (Sub-No. 1) 

West Virginia Pulp and Paper Company 

v. 

Central of Georgia Railway Company; The Ann Arbor 
Railroad Company; Atlanta, Birmingham and Coast Rail¬ 
road Company; Atlantic Coast Line Railroad Company; 
The Baltimore and Ohio Railroad Company; Buffalo, 
Rochester and Pittsburgh Railway Company; Canadian 
National Railway Company; Canadian National Railways; 
Carolina, Clinchfield and Ohio Railway (Atlantic Coast 
Line Railroad Company and Louisville and Nashville Rail¬ 
road Company, Lessees); Carolina, Clinchfield and Ohio 
Railway of South Carolina (Atlantic Coast Line Railroad 
Company and Louisville and Nashville Railroad Company, 
Lessees); The Central Railroad Company of New Jersey; 
Charleston & Western Carolina Railway Company; The 
Chesapeake and Ohio Railway Company; The Chicago and 
Alton Railroad Company (William W. Wheelock and Wil¬ 
liam G. Bierd, Receivers); Chicago and Eastern Illinois 
Railway Company; Chicago and Erie Railroad Company; 
Chicago and North Western Railway Company; Chicago, 
Burlington & Quincy Railroad Company; Chicago Great 
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Western Railroad Company; Chicago, Indianapolis and 
Louisville Railway Company; The Chicago, Milwaukee, St. 
Paul and Pacific Railroad Company; Chicago, St. Paul, 
Minneapolis and Omaha Railway Company; The yincin- 
nati, Indianapolis & Western Railroad Company; Thje Cin¬ 
cinnati, New Orleans and Texas Pacific Railway Company; 
The Cincinnati Northern Railroad Company; The Cleve¬ 
land, Cincinnati, Chicago and St. Louis Railway Company; 
The Delaware and Hudson Company; The Delaware, Lacka¬ 
wanna and Western Railroad Company; The Detroit and 
Toledo Shore Line Railroad Company; Boston and Maine 
Railroad; Detroit, Toledo and Ironton Railroad Conhpany; 
Elgin, Joliet and Eastern Railway Company; Erie Railroad 
Company; Evansville, Indianapolis & Terre Haute Railway 
Company; Georgia & Florida Railroad; Georgia Raijl Road 
& Banking Company, Operated as the Georgia Railroad by 
Lessees: Atlantic Coast Line Railroad Company, Louisville 
and Nashville Railroad Company; Grand Trunk Railway 
System (Lines West of Detroit and St. Clair Rivers), com¬ 
prising the following carriers: The Chicago, Detroit and 
Canada Grand Trunk Junction Railroad Company (Ca¬ 
nadian National Railway Company, Lessee), Cincinnati, 
Saginaw and Mackinaw Railroad Company (Canadikn Na¬ 
tional Railway Company, Lessee), Detroit, Grand Haven 
and Milwaukee Railway Company, Grand Trunk-Milwaukee 
Car Ferry Company, Grand Trunk Western Railway Com¬ 
pany, The Michigan Air Line Railway, Toledo, Saginaw and 
Muskegon Railway Company; Great Northern Railway 
Company; The Hocking Valley Railway Company; Illinois 
Central Railroad Company; Lehigh Valley Railroad! Com¬ 
pany ; Louisville and Nashville Railroad Company; [Macon, 
Dublin & Savannah Railroad Company; The Michigan Cen¬ 
tral Railroad Company; The Minneapolis & St. Louis Rail¬ 
road Company (W. H. Bremner, Receiver); Minneapolis, St. 
Paul & Sault Ste. Marie Railway Company; Missouri Pacific 
Railroad Company, Mobile and Ohio Railroad Company; 
The Nashville, Chattanooga & St. Louis Railway; The New 
York Central Railroad Company; The New York, Chicago 


and St. Louis Railroad Company; New York, Ontario and 
Western Railway Company; Norfolk and Western Railway 
Company; Norfolk Southern Railroad Company; Northern 
Alabama Railway Company; Northern Pacific Rail- 
106 way Company; Norwood & St. Lawrence Railroad 
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Company; The Pennsylvania Railroad Company; Pere 
Marquette Railway Company; The Pittsburgh and Lake 
Erie Railroad Company; Reading Company; Richmond, 
Fredericksburg and Potomac Railroad Company; St. 
Louis Merchants Bridge Terminal Railway Company; St. 
Louis-San Francisco Railway Company; Seaboard Air Line 
Railway Company; Southern Railway Company; Southern 
Railway Company (St. Louis-Louisville Division); Ter¬ 
minal Railroad Association of St. Louis; Wabash Railway 
Company; Western Maryland Railway Company; West 
Shore Railroad (The New York Central Railroad Company, 
Lessee); The Wheeling and Lake Erie Railway Company; 
and Winston-Salem Southbound Railway Company. 


No. 20482 (Sub-No. 2) 

The Harris Clay Company 
v . 

Atlantic Coast Line Railroad Company; The Baltimore 
and Ohio Railroad Company; Black Mountain Railway 
Company; Blue Ridge Railway Company; Boston and Al¬ 
bany Railroad (The New York Central Railroad Company, 
Lessee); Boston and Maine Railroad; Buffalo, Rochester 
and Pittsburgh Railway Company; Carolina, Clinehfield 
and Ohio Railway (Atlantic Coast Line Railroad Company 
and Louisville and Nashville Railroad Company, Lessees); 
Carolina, Clinehfield and Ohio Railway Company of South 
Carolina (Atlantic Coast Line Railroad Company and 
Louisville and Nashville Railroad Company, Lessees); Cen¬ 
tral of Georgia Railway Company; The Central Railroad 
Company of New Jersey; The Chesapeake and Ohio Rail¬ 
way Company; Chicago and Eastern Illinois Railway Com¬ 
pany; Chicago and Erie Railroad Company; The Cincin¬ 
nati, New Orleans and Texas Pacific Railway Company; 
The Cincinnati Northern Railroad Company; Chicago and 
North Western Railway Company; Chicago, Burlington & 
Quincy Railroad Company; Chicago, Indianapolis and 
Louisville Railway Company; The Cincinnati, Indianapolis 
& Western Railroad Company; Cleveland, Cincinnati, Chi¬ 
cago and St. Louis Railway Company; The Delaware and 
Hudson Company; The Delaware, Lackawanna and West¬ 
ern Railroad Company; the Detroit and Toledo Shore Line 
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Railroad Company; Detroit, Toledo and Ironton Railroad 
Company; Erie Railroad Company; Georgia Railroad; 
Georgia & Florida Railroad; The Hocking Valley Railway 
Company; Lehigh Valley Railroad Company; Louisville 
and Nashville Railroad Company; Macon, Dublin & Savan¬ 
nah Railroad Company; The Michigan Central Railroad 
Company; The Nashville, Chattanooga & St. Lords Rail¬ 
way; The New York Central Railroad Company; Tfhe New 
York, Chicago and St. Louis Railroad Company; The New 
York, New Haven and Hartford Railroad Company; New 
York, Ontario and Western Railway Company; Norfolk 
and Western Railway Company; Norfolk Southern Rail¬ 
road Company; The Pennsylvania Railroad Company; 
Reading Company; Richmond, Fredericksburg and Poto¬ 
mac Railroad Company; Seaboard Air Line Railway Com¬ 
pany ; Southern Railway Company; Tallulah Falls Railway 
Company (J. F. Gray, Receiver); Wabash Railway Com¬ 
pany; Western Maryland Railway Company; We^t Shore 
Railroad (The New York Central Railroad Company, Les¬ 
see) ; The Wheeling and Lake Erie Railway Company; 
Winston-Salem Southbound Railway Company. 

107 No. 20225 

Empire Floor & Wall Tile Company, Incorporated, 

v. 

Carolina, Clinchfield and Ohio Railway (Atlantic Coast 
Line Railroad Company and Louisville and Nashville Rail¬ 
road Company, Lessees); The Chesapeake and Ohio Rail¬ 
way Company; The Baltimore and Ohio Railroad Company; 
The Pennsylvania Railroad Company; and Norfolk and 
Western Railway Company. 

No. 20850 

St. Regis Paper Company; Harrisville Paper Corporation; 
and Taggart Brothers Company, Incorporated 

v . 

The Ann Arbor Railroad Company; Atlanta, Birming¬ 
ham and Coast Railroad Company; Atlantic Coast Line 
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Railroad Company; The Baltimore and Ohio Railroad Com¬ 
pany; Bangor and Aroostook Railroad Company; Boston 
and Albany Railroad (The New York Central Railroad 
Company, Lessee); Boston and Maine Railroad; Buffalo, 
Rochester and Pittsburgh Railway Company; Canadian Na¬ 
tional Railway Company; Canadian National Railways; 
Carolina, Clinchfield and Ohio Railway (Atlantic Coast Line 
Railroad Company and Louisville and Nashville Railroad 
Company, Lessees); Carolina, Clinchfield and Ohio Rail¬ 
way of South Carolina (Atlantic Coast Line Railroad Com¬ 
pany and Louisville and Nashville Railroad Company, Les¬ 
sees) ; Central of Georgia Railway Company; The Central 
Railroad Company of New Jersey; Central Vermont Rail¬ 
way Company (George A. Gaston and J. W. Redmond, Re¬ 
ceivers) ; Charleston & Western Carolina Railway Com¬ 
pany; The Chesapeake and Ohio Railway Company; The 
Chicago and Alton Railroad Company (William W. Whee- 
lock and William G. Bierd, Receivers); Chicago and East¬ 
ern Illinois Railway Company; Chicago and Erie Railroad 
Company; Chicago and North Western Railway Company; 
Chicago, Burlington & Quincy Railroad Company; Chicago 
Great Western Railroad Company; Chicago, Indianapolis 
and Louisville Railway Company; The Chicago, Milwaukee, 
St. Paul and Pacific Railroad Company; Chicago, St. Paul, 
Minneapolis and Omaha Railway Company; The Cincin¬ 
nati, Indianapolis and Western Railroad Company; The 
Cincinnati, New Orleans and Texas Pacific Railway Com¬ 
pany; The Cincinnati Northern Railroad Company; The 
Cleveland, Cincinnati, Chicago and St. Louis Railway Com¬ 
pany ; The Delaware and Hudson Company; The Delaware, 
Lackawanna and Western Railroad Company; The Detroit 
and Toledo Shore Line Railroad Company; Detroit, Toledo 
and Ironton Railroad Company; Elgin, Joliet and Eastern 
Railway Company; Erie Railroad Company; Evansville, 
Indianapolis & Terre Haute Railway Company; Georgia & 
Florida Railroad; Georgia Rail Road & Banking Company, 
operated as the Georgia Railroad by Lessees; Atlantic 
Coast Line Railroad Company, Louisville and Nashville 
Railroad Company; Grand Trunk Railway System (Lines 
west of Detroit and St. Clair Rivers), comprising the fol¬ 
lowing carriers: The Chicago, Detroit and Canada Grand 
Trunk Junction Railroad Company (Canadian National 
Railway Company, Lessee), Cincinnati, Saginaw and Mack- 
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inaw Railroad Company (Canadian National Railway 
Company, Lessee), Detroit, Grand Haven and Milwaukee 
Railway Company, Grand Trunk-Milwaukee C^r Ferry 
Company, Grand Trunk Western Railway Company, 
108 The Michigan Air Line Railway, Toledo, Saginaw 
and Muskegon Railway Company; Great Northern 
Railway Company; The Hocking Valley Railway Company; 
Illinois Central Railroad Company; Lehigh Valley Railroad 
Company; Louisville and Nashville Railroad Company; 
Macon, Dublin & Savannah Railroad Company; Maine Cen¬ 
tral Railroad Company; The Michigan Central Railroad 
Company; The Minneapolis & St. Louis Railroad Company 
(W. H. Bremner, Receiver); Minneapolis, St. Pau^i & Sault 
Ste. Marie Railway Company; Missouri Pacific Railroad 
Company; Mobile and Ohio Railroad Company; The Nash¬ 
ville, Chattanooga & St. Louis Railway; The New York 
Central Railroad Company; The New York, Chicago and 
St. Louis Railroad Company; The New York, New Haven 
and Hartford Railroad Company; New York, Ontario and 
Western Railway Company; Norfolk and Western Railway 
Company; Norfolk Southern Railroad Company; Northern 
Alabama Railway Company; Northern Pacific Railway 
Company; Norwood & St. Lawrence Railroad Company; 
The Pennsylvania Railroad Company; Pere Marquette 
Railway Company; The Pittsburgh and Lake Erie Railroad 
Company; Reading Company; Richmond, Fredericksburg 
and Potomac Railroad Company; Rutland Railroad Com¬ 
pany ; St. Louis Merchants Bridge Terminal Railway Com¬ 
pany; St. Louis-San Francisco Railway Company; Sea¬ 
board Air Line Railway Company; Southern Railway Com¬ 
pany; Southern Railway Company (St. Louis-Louisville 
Division); Terminal Railroad Association of St. Louis; 
Wabash Railway Company; Western Maryland Railway 
Company; West Shore Railroad (The New York Cen¬ 
tral Railroad Company, Lessee); The Wheeling and Lake 
Erie Railway Company; and Winston-Salem Southbound 
Railway Company. 
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No. 20929 

Castanea Paper Company and New York and Pennsylvania 

Company 

v. 

Atlantic Coast Line Railroad Company; The Baltimore 
and Ohio Railroad Company; Blue Ridge Railway Com¬ 
pany; Buffalo, Rochester and Pittsburgh Railway Com¬ 
pany; Carolina, Clinchfield and Ohio Railway (Atlantic 
Coast Line Railroad Company and Louisville and Nash¬ 
ville Railroad Company, Lessees); Carolina, Clinchfield 
and Ohio Railway of South Carolina (Atlantic Coast Line 
Railroad Company and Louisville and Nashville Railroad 
Company, Lessees); Central of Georgia Railway Company; 
The Central Railroad Company of New Jersey; The Chesa¬ 
peake and Ohio Railway Company; Chicago and Erie Rail¬ 
road Company; The Cincinnati, New Orleans and Texas 
Pacific Railway Company; The Cincinnati Northern Rail¬ 
road Company; The Cleveland, Cincinnati, Chicago and St. 
Louis Railway Company; Erie Railroad Company; Georgia 
Railroad; Georgia & Florida Railroad; Louisville and Nash¬ 
ville Railroad Company; Macon, Dublin & Savannah Rail¬ 
road Company; The Nashville, Chattanooga & St. Louis 
Railway; The New York Central Railroad Company; The 
Pennsylvania Railroad Company; The Pigeon River Rail¬ 
way Company; Reading Company; Richmond, Fredericks¬ 
burg and Potomac Railroad Company; Seaboard Air Line 
Railway Company; Southern Railway Company; Tallulah 
Falls Railway Company (J. F. Gray, Receiver); Winston- 
Salem Southbound Railway Company; and The New York, 
Chicago and St. Louis Railroad Company. 


109 No. 20930 

International Paper Company and Ticonderoga Pulp and 

Paper Company 

v. 

The Ann Arbor Railroad Company; Atlanta, Birming¬ 
ham & Coast Railroad Company; Atlantic Coast Line Rail¬ 
road Company; The Baltimore and Ohio Railroad Com¬ 
pany; Bangor and Aroostook Railroad Company; Boston 
and Albany Railroad (The New York Central Railroad 
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Company, Lessee); Boston and Maine Railroad; (Buffalo, 
Rochester and Pittsburgh Railway Company; Canadian 
National Railway Company; Canadian National Railways; 
Carolina, Clinchfield and Ohio Railway (Atlantic Cc^ast Line 
Railroad Company and Louisville and Nashville ftailroad 
Company, Lessees); Carolina, Clinchfield and Ohio Rail¬ 
way of South Carolina (Atlantic Coast Line Railroad Com¬ 
pany and Louisville and Nashville Railroad Company, Les¬ 
sees) ; Central of Georgia Railway Company; The Central 
Railroad Company of New Jersey; Central Vermont Rail¬ 
way Company (George A. Gaston and J. W. Redmond, Re¬ 
ceivers) ; Charleston & Western Carolina Railway Com¬ 
pany; The Chesapeake and Ohio Railway Company; The 
Chicago and Alton Railroad Company (William W. Whee- 
lock and William G. Bierd, Receivers); Chicago ahd East¬ 
ern Illinois Railway Company; Chicago and Erie Railroad 
Company; Chicago and North Western Railway Company; 
Chicago, Burlington & Quincy Railroad Company; Chicago 
Great Western Railroad Company; Chicago, Indianapolis 
and Louisville Railway Company; The Chicago, Milwaukee, 
St. Paul and Pacific Railroad Company; Chicago, St. Paul, 
Minneapolis and Omaha Railway Company; The Cincin¬ 
nati, Indianapolis & Western Railroad Company; The Cin¬ 
cinnati, New Orleans and Texas Pacific Railway Cfompany; 
The Cincinnati Northern Railroad Company; The Cleve¬ 
land, Cincinnati, Chicago and St. Louis Railway Company; 
The Delaware and Hudson Company; The Delaware, Lack¬ 
awanna and Western Railroad Company; The Detroit and 
Toledo Shore Line Railroad Company; Detroit, Toledo and 
Ironton Railroad Company; Elgin, Joliet and Eastern Rail¬ 
way Company; Erie Railroad Company; Evansville, In¬ 
dianapolis & Terre Haute Railway Company; Georgia & 
Florida Railroad; Georgia Rail Road & Banking Qompany, 
operated as the Georgia Railroad by Lessees, Atlantic Coast 
Line Railroad Company and Louisville and Nashville Rail¬ 
road Company; Grand Trunk Railway System (Lines west 
of Detroit and St. Clair Rivers), comprising the following 
carriers: The Chicago, Detroit and Canada Grand Trunk 
Junction Railroad Company (Canadian National Railway 
Company, Lessee), Cincinnati, Saginaw and Mackinaw Rail 
Road Company (Canadian National Railway Company, 
Lessee), Detroit, Grand Haven and Milwauke€: Railway 
Company, Grand Trunk-Milwaukee Car Ferry Company, 
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Grand Trunk Western Railway Company, The Michigan 
Air Line Railway, and Toledo, Saginaw and Muskegon Rail¬ 
way Company; Great Northern Railway Company; The 
Hocking Valley Railway Company; Illinois Central Rail¬ 
road Company; Lehigh Valley Railroad Company; Louis¬ 
ville and Nashville Railroad Company; Macon, Dublin & 
Savannah Railroad Company; Maine Central Railroad 
Company; The Michigan Central Railroad Company; The 
Minneapolis & St. Louis Railroad Company (W. H. Brem- 
ner, Receiver); Minneapolis, St. Paul & Sault Ste. Marie 
Railway Company; Missouri Pacific Railroad Company; 
Mobile and Ohio Railroad Company; The Nashville, Chat¬ 
tanooga & St. Louis Railway; The New York Central Rail¬ 
road Company; The New York, Chicago and St. Louis Rail¬ 
road Company; The New York, New Haven and 
110 Hartford Railroad Company; New York, Ontario 
and Western Railway Company; Norfolk and West¬ 
ern Railway Company; Norfolk Southern Railroad Com¬ 
pany; Northern Alabama Railway Company; Northern 
Pacific Railway Company; Norwood & St. Lawrence Rail¬ 
road Company; The Pennsylvania Railroad Company; Pere 
Marquette Railway Company; The Pittsburgh and Lake 
Erie Railroad Company; Reading Company; Richmond, 
Fredericksburg and Potomac Railroad Company; Rutland 
Railroad Company; St. Louis Merchants Bridge Terminal 
Railway Company; St. Louis-San Francisco Railway Com¬ 
pany; Seaboard Air Line Railway Company; Southern 
Railway Company; Southern Railway Company (St. 
Louis-Louisville Division); Terminal Railroad Associa¬ 
tion of St. Louis; The Ticonderoga Railroad Company; 
Wabash Railway Company; Western Maryland Railway 
Company; West Shore Railroad (The New York Central 
Railroad Company, Lessee); The Wheeling and Lake Erie 
Railway Company; Winston-Salem Southbound Railway 
Company. 


No. 21347 

D. M. Bare Paper Company 

v. 

Central of Georgia Railway Company; The Ann Arbor 
Railroad Company; Atlanta, Birmingham and Coast Rail¬ 
road Company; Atlantic Coast Line Railroad Company; 
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The Baltimore and Ohio Railroad Company; Buffalo? Ro¬ 
chester and Pittsburgh Railway Company; Carolina, 
Clinchfield and Ohio Railway (Atlantic Coast Line Railroad 
Company and Louisville and Nashville Railroad Company, 
Lessees); Carolina, Clinchfield and Ohio Railway of South 
Carolina (Atlantic Coast Line Railroad Company and 
Louisville and Nashville Railroad Company, Lessees); The 
Central Railroad Company of New Jersey; The Chesapeake 
and Ohio Railway Company; Charleston & Western Caro¬ 
lina Railway Company; The Chicago and Alton Railroad 
Company (William W. Wheelock and William G. Bierd, Re¬ 
ceivers) ; Chicago and Eastern Illinois Railway Company; 
Chicago and Erie Railroad Company; Chicago arid North 
Western Railway Company; Chicago, Burlington & Quincy 
Railway Company; Chicago Great Western Railroad Com¬ 
pany; Chicago, Indianapolis and Louisville Railway Com¬ 
pany; The Chicago, Milwaukee, St. Paul & Pacific jRailroad 
Company; Chicago, St. Paul, Minneapolis & Omaha Railway 
Company; The Cincinnati, Indianapolis & Western Rail¬ 
road Company; The Cincinnati, New Orleans aijd Texas 
Pacific Railway Company; The Cincinnati Northern Rail¬ 
way Company; The Cleveland, Cincinnati, Chicago and St. 
Louis Railway Company; The Delaware Lackawinna and 
Western Railroad Company; The Detroit and Toledo Shore 
Line Railroad Company; Detroit, Toledo and Ironton Rail¬ 
road Company; Elgin, Joliet and Eastern Railway Com¬ 
pany; Erie Railroad Company; Evansville, Indianapolis & 
Terre Haute Railway Company; Georgia and Florida Rail¬ 
way (H. W. Purvis, Receiver); Georgia & Florida Railroad; 
Georgia Railroad & Banking Company, operated as the 
Georgia Railroad by Lessees; Atlantic Coast Line Railroad 
Company and Louisville and Nashville Railroad Company; 
Grand Trunk Railway System (Lines west of Detroit and 
St. Clair Rivers), comprising the following carriers: The 
Chicago, Detroit and Canada Grand Trunk Junction Rail¬ 
road Company (Canadian National Railway Qompany, 


Lessee), Cincinnati, Saginaw and Mackinaw Railroad Com¬ 
pany (Canadian National Railway Company, Lessee), De¬ 
troit, Grand Haven and Milwaukee Railway (Qompany, 
Grand Trunk-Milwaukee Car Ferry Company, Grand 
111 Trunk Western Railway Company, The Michigan Air 
Line Company, Toledo, Saginaw and Muskegon Rail¬ 
way Company; Great Northern Railway Company; The 
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Hocking Valley Railway Company; Illinois Central Rail¬ 
way Company; Lehigh Valley Railroad Company; Louis¬ 
ville and Nashville Railroad Company; Macon, Dublin & 
Savannah Railroad Company; The Michigan Central Rail¬ 
way Company; The Minneapolis & St. Louis Railroad Com¬ 
pany (W. H. Bremner, Receiver); Minneapolis, St. Paul & 
Sault Ste. Marie Railway Company; Missouri Pacific Rail¬ 
road Company; Mobile and Ohio Railroad Company; The 
Nashville; Chattanooga & St. Louis Railroad; The New 
York Central Railroad Company; The New York, Ontario 
and Western Railway Company; Norfolk and Western Rail¬ 
way Company; Norfolk Southern Railroad Company; 
Northern Alabama Railway Company; Northern Pacific 
Railway Company; The Pennsylvania Railroad Company; 
Pere Marquette Railway Company; The Pittsburgh and 
Lake Erie Railroad Company; Reading Company; Rich¬ 
mond, Fredericksburg and Potomac Railroad Company; St. 
Louis Merchants Bridge Terminal Railway Company; St. 
Louis-San Francisco Railway Company; Seaboard Air Line 
Railway Company; Southern Railway Company; Terminal 
Railroad Association of St. Louis; Wabash Railwav Com- 
pany; Western Maryland Railway Company; West Shore 
Railroad (The New York Central Railroad Company, Les¬ 
see); The Wheeling and Lake Erie Railway Company; 
'Winston-Salem Southbound Railway Company; and The 
New York, Chicago and St. Louis Railroad Company. 


No. 20409 

International Paper Company and Ticonderoga Pulp and 

Paper Company 

v. 

The Baltimore and Ohio Railroad Company; Boston & 
Albany Railroad (The New York Central Railroad Com¬ 
pany, Lessee); Boston and Maine Railroad; Canadian Na¬ 
tional Railway Company; Canadian National Railways; 
The Champlain and St. Lawrence Railroad Company (Ca¬ 
nadian National Railway Company, Lessee); The Central 
Railroad Company of New Jersey; Central Vermont Rail¬ 
way Company; The Delaware and Hudson Company; The 
Delaware, Lackawanna & Western Railroad Company; Erie 



WEST VIRGINIA PULP AND PAPER CO. ET AL. 


123 


Railroad Company; The Lehigh and Hudson River Railway 
Company; Lehigh Valley Railroad Company; Maine Central 
Railroad Company; The New York Central Railroad Com¬ 
pany; The New York Connecting Rail Road Company; The 
New York, New Haven and Hartford Railroad Company; 
New York, Ontario and Western Railway Company; Ni¬ 
agara Junction Railway Company; The Pennsylvania Rail¬ 
road Company; Portland Terminal Company; The Pitts¬ 
burgh and Lake Erie Railroad Company; Reading Com¬ 
pany; Rutland Railroad Company; The Ticonderoia Rail¬ 
road Company; The United States and Canada R^il Road 
Company (Canadian National Railway Company, Lessee); 
Western Maryland Railway Company; and West Shore 
Railroad (The New York Central Railroad Company, 
Lessee). 

112 No. 20734 

New Jersey Coated Paper Company; Empire Floor and 
Wall Tile Company, Incorporated; Louis Dejonge and Com¬ 
pany; Imperial Porcelain Works; Atlantic Terra Cotta 
Company; Federal Terra Cotta Company; and Low Paper 
Company 

v . 

The Pennsylvania Railroad Company; The Central Rail¬ 
road Company of New Jersey; Reading Company; Erie 
Railroad Company; The Delaware, Lackawanna and West¬ 
ern Railroad Company; Wharton and Northern Railroad 
Company; Lehigh Valley Railroad Company; The Staten 
Island Rapid Transit Railway Company; and New York, 
Susquehanna and Western Railroad Company. 

These cases being at issue upon complaints and answers 
on file, and having been duly heard and submitted by the 
parties and full investigation of the matters and* things in¬ 
volved having been had, and said division having, on the 
date hereof, made and filed a report containing its findings 
of fact and conclusions thereon, which said report is; hereby 
referred to and made a part hereof: 

It is ordered , That the above-named defendants, accord¬ 
ing as they participate in the transportation, be, ^nd they 
are hereby, notified and required to cease and desist, on or 
before November 25, 1930, and thereafter to abstain, from 
publishing, demanding, or collecting, for the interstate 
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transportation of the commodities described in the next suc¬ 
ceeding paragraph hereof from and to the points therein 
set forth, rates in excess of those prescribed in said para¬ 
graph. 

It is further ordered, That said defendants, according as 
they participate in the transportation, be, and they are here¬ 
by, notified and required to establish, on or before Novem¬ 
ber 25,1930, upon notice to this commission and to the gen¬ 
eral public by not less than 30 days’ filing and posting in 
the manner prescribed in section 6 of the interstate com¬ 
merce act, and thereafter to maintain and apply to the in¬ 
terstate transportation of the commodities described in the 
following table and from and to the points therein set forth, 
rates which shall not exceed those set forth in said table: 




I 
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115 It is further ordered, That all rates herein pre¬ 
scribed to Ticonderoga for Ticonderoga Railroad de¬ 
livery shall not exceed the rates herein prescribed to Ticon¬ 
deroga for delivery on the Baldwin branch of the Delaware 
& Hudson Company. 

And it is further ordered, That this order shall continue 
in force and effect until further order of the commission. 

By the commission, division 5. 

(Seal) i GEORGE B. McGINTY, 

Secretary. 

116 APPENDIX C 

No. 20225, et al. BG:JWR 

INTERSTATE COMMERCE COMMISSION 

Washington 

May 25, 1932. 

No. 20225* 

Empire Floor & Wall Tile Co., Inc. 

v. 

Carolina, Clinchfield and Ohio Railway (Atlantic Coast 
Line Railroad Company and Louisville and Nashville 
Railroad Company, Lessees), et al. 


The above entitled cases are assigned for further hearing 
on June 15, 1932, at ten o’clock a. m. (Standard time), at 
the office of the Interstate Commerce Commission, Wash¬ 
ington, D. C., before Examiner Curtis, for the purpose of 
affording parties an opportunity to submit proof of ship¬ 
ments made and of the payment and bearing of the charges 
thereon, and for the purpose of determining the amount of 
reparation due parties under the findings in these cases. 

By the Commission: 

1 GEORGE B. McGINTY, 

Secretary. 

*This notice also embraces Dockets No. 20409, International Paper Co. et al 
v The B&ORR Co et al; No. 20482, Sub. No. 1, West Va. Pulp & Paper Co. 
v. C. of Ga. Ry. Co et al; No. 20734, New Jersey Coated Paper Co. et al v 
The Pa. RR. Co et al; No. 20850, St. Regis Paper Co. et al v The Ann Arbor 
RR Co et al; No. 20929, Castanea Paper Co. et al v. ACLRR Co et al; No. 
20930, International Paper Co. et al v The AARR Co et al; No. 21347, D. M. 
Bare Paper Co. v Ct. of Ga. Ry Co et al. 

A true copy: 

! GEORGE B NcGINTY 

(Seal) Secretary 
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117 18819 

APPENDIX D 

INTERSTATE COMMERCE COMMISSIO^ 

No. 20482 

R. T. Vanderbilt Company, Incorporated, et al. v. Atlantic 
Coast Line Railroad Company et al. 

118 No. 20482 1 

R. T. VANDERBILT COMPANY, INCORPORATED, ET 
AL. v. ATLANTIC COAST LINE RAILROAt> COM¬ 
PANY ET AL. i 


Submitted February 9,1933. Decided July 3,1933 

Upon further hearing to determine amounts of repara¬ 
tion due on china clay, in carloads, from the South, and 
from north Atlantic ports, chiefly to trunk-line and New 
England territories, under prior findings, 123 I. C. C. 591, 
167 I. C. C. 319,177 I. C. C. 191, and 179 I. C. C. 257: 

1. Petitions of defendants, filed during pendency of pro¬ 
ceedings, for further hearing and reconsideration with re¬ 
spect to past and future reasonableness of rates hssailed, 
denied. 

2. Findings in prior reports construed in certain rbspects; 
and reparation denied on shipments moving from ports at 
rates in effect prior to August 10, 1925, which were found 
not unreasonable in a previous proceeding. 

3. No. 17840 reopened for reconsideration as to unreason¬ 
ableness of rates in past, and upon such reconsideration 
prior findings modified to conform with that made in other 
proceedings involving import rates. 

4. Upon original hearing of complaints listed in appendix 
B, rates assailed on china clay, in carloads, from points in 
South Carolina and Georgia, and on imported clayL in car¬ 
loads, from north Atlantic ports, to points in trunk-line and 

i Appendixes A and B set forth the various proceedings embraced in this 
report. 
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New England territories found unreasonable. Reparation 
awarded. Reasonable rates for future prescribed on im¬ 
ported clay. 

Wilbur LaRoe, Jr., Frederick E. Brown, Charles E. Bell , 
C. C. Ferguson, Milton P. Bauman, C. R. Marshall, E. E. 
Hosier, Lewis H. Rubin, M. D. Warren, J. Klein, Dabney 
T. Waring, Harry H. Hartman, John W. Gilius, James W. 
Harley, and Stephen D. Rice for complainants and inter¬ 
veners. 

Charles Clark, W. A. Cole, Charles H. Blatchford, Francis 
R. Cross, Joseph F. Eshelman, H. Merle Mulloy, and W. I. 
Woodcock, Jr., for defendants . 

Other appearances shown in prior reports. 

Report of the Commission on Further Hearing 
By the Commission: 

This report deals with two classes of cases, first, those 
which are here before us on further hearing had for the 
purpose of determining the amounts of reparation due the 
parties under prior findings, and, second, new proceedings 
wherein the questions for determination concern past 
119 unreasonableness of rates and the right to repara¬ 
tion. The first class of cases, listed in appendix A, 
was further heard together and made the subject of a pro¬ 
posed report. Exceptions to this report were filed both by 
complainants and defendants. Our conclusions differ in 
certain respects from those recommended by the examiner. 
The second class of cases, listed in appendix B, were not all 
heard together, and are covered by three proposed leports. 
Defendants filed exceptions to these reports, to which com¬ 
plainants replied. All of these cases were consolidated for 
the purppse of oral argument. We will consider them in 
the order above mentioned. 

In the original report in no. 20482 and related cases Van¬ 
derbilt Co . v. Atlantic Coast Line R. Co., 167 I.C.C. 319, 
herein referred to as the Vanderbilt case, decided July 12, 
1930, division 5 disposed of eight complaints involving car¬ 
load rates on clay or kaolin, hereinafter called china clay, 
from producing points in North Carolina, South Carolina, 
and Georgia to destinations in central, eastern trunk-line, 
and New England territories, and two complaints, nos. 
20409 and 20734, which involved rates on imported china 
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clay, in carloads, from north Atlantic ports to destinations 
in New Jersey, New York, and in New England. 

The division found as to the eight complaints that the 
assailed rates from the southern producing points “were, 
are, and for the future will be, unreasonable and unduly 
prejudicial to the extent that they exceeded, exceed, or may 
exceed, rates made 16 percent of the contemporanoqs first- 
class rates from and to the same points’’, prescribed that 
basis for the future, and awarded reparation. The Assailed 
import rates were also found unreasonable to the extent 
that they exceeded 16 percent of the contemporaneous first- 
class rates from and to the same points, plus a charge of 
50 cents per net ton for handling said traffic from ship 
side to the cars at the ports. This finding, however, as to 
import traffic was subsequently modified by our report on 
reargument in International Paper Co. v. Baltimore <& 0. R. 
Co., 177 I.C.C. 191, decided July 14, 1931, hereinafter called 
the International Paper case. We there found that the as¬ 
sailed rates on imported china clay in no. 20409 from Port¬ 
land, Maine, Boston, Mass., New York, N. Y., Philadelphia, 
Pa., and Baltimore, Md., to destinations in New York and 
in New England, and that the assailed rates on imported 
china clay in no. 20734 from Philadelphia to pointi in New 
Jersey named in the complaint, including Clifton and Tot- 
tenville, N.Y., “were, are, and for the future wib be, un¬ 
reasonable to the extent they exceeded, exceed, or may ex¬ 
ceed rates made 19 percent of the contemporaneous first- 
class rates from and to the same points, plus a charge 
120 of 50 cents per net ton for handling said traffic from 
ship side to cars at the aforesaid ports.” 

In the Vanderbilt case, the rates assailed on domestic clay 
from the South, and in the International Paper i case, the 
rates assailed on imported clay, to Ticonderoga, N.Y., for 
Ticonderoga Railroad delivery were also found unreason¬ 
able to the extent that they exceeded, exceed, or m^y exceed 
rates found reasonable in the respective proceedings to 
Ticonderoga for delivery on the Baldwin brandh of the 
Delaware & Hudson Railroad. 

The basis of rates found reasonable for the future and so 
prescribed in the Vanderbilt case on domestic clay from the 
South became effective April 25, 1931. The basis of rates 
found reasonable for the future and so prescribed in the 
International Paper case on imported clay became effective 
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December 3, 1931. In both the Vanderbilt case and the In¬ 
ternational Paper case it was stated that the findings made 
therein “are not to be construed as precluding reasonable 
groupings. ’ ’ 

In both of the aforesaid proceedings it was found that 
certain of the complainants asking for reparation had made 
or received shipments and had paid and borne the charges 
thereon, and had been damaged in the amount that the 
charges paid exceeded those that would have accrued at 
the rates and charges therein found reasonable, and that 
they were entitled to reparation, with interest. It was also 
stated that the amounts of reparation could not be deter¬ 
mined on the records and that the said complainants should 
comply with rule V of the Rules of Practice; also that if 
any of the other complainants which by their complaints 
ask for reparation have made shipments at the rates therein 
found unreasonable they might submit rule V statements 
accompanied by proof in affidavit form that they paid and 
bore the freight charges, and that if defendants object to 
proof t)y affidavit, a further hearing might be sought on the 
question of reparation. 

In N|o. 21619, Trenton Potteries Co. v. Baltimore <& 0. R. 
Co., 179 I.C.C. 257, hereinafter called the Trenton Potteries 
case, decided subsequent to the International Paper case, 
division 3 found that the assailed rates on china clay, in car¬ 
loads, from Hockessin, Del., to Trenton, N. J., “were, are, 
and for the future will be, unreasonable to the extent that 
they exceeded, exceed, or may exceed rates made 19 percent 
of the contemporaneous first-class rates from and to the 
same points”, prescribed that basis for the future, and 
awarded reparation. The finding made respecting the right 
to reparation reads as follows: 

We further find that complainant and intervener made 
shipments and paid and bore the charges thereon; that they 
have been damaged in the amount that the charges 
121 paid exceeded those that would have accrued at the 
rates herein found reasonable; that they are entitled 
to reparation, with interest. The amount of reparation 
cannot be determined upon this record and the aforemen¬ 
tioned parties should comply with Rule V of the rules of 
practice. The Rule V statements may include any ship¬ 
ments made during the pendency of this proceeding accom¬ 
panied by proof in affidavit form that complainant and/or 
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intervener paid or bore the freight charges. If defendants 
object to proof in affidavit form a further hearing may be 
sought on the question of reparation. 

The defendants refused to certify rule V statements in 
any of the aforesaid proceedings, whereupon, at the request 
of interested parties, the cases were assigned for further 
hearing: 

For the purpose of affording parties an opportunity to 
submit proof of shipments made and of the paymejnt and 
bearing of the charges thereon, and for the purpose of de¬ 
termining the amount of reparation due parties under the 
finding in these cases. 2 

Notwithstanding our previous action denying \farious 
petitions (except as below noted), filed chiefly on behalf of, 
and supported entirely by, the northern lines, seeking a re¬ 
opening of these cases for further consideration with re¬ 
spect to reparation, these lines are here still persisting in 
their efforts in that respect. These efforts are evidenced by 
(1) certain offers of proof made at the further hearing and 
rejected by the examiner because not within the sdope of 
the hearing, (2) contentions made upon oral argument, and 
(3) the filing of a petition on the date of the arugmdnt and 
another since. 

In view of this rather unusual situation it becomes neces¬ 
sary that we here, preliminary to a consideration of the 
evidence submitted within the scope and purpose of the 
further hearing, briefly set forth our previous action upon 
the questions concerning which these additional petitions 
again deal. The following portrays our previous action 
taken on petitions filed in the Vanderbilt case and th^ Tren¬ 
ton Potteries case subsequent to our decision thereih: 

2 The following cases were assigned for hearing for the purpose above 
stated: Nos. 20482 (sub-no. 1), 20225, 20850, 20929, 20930, 21347, 21619, 
20409, and 20374. Complainants in nos. 20482 and 20482 (sub-no. 2) did not 
ask for reparation and these two cases were not set for further hearing. It 
appeared, however, that certain interveners in those cases did ask fd>r repara¬ 
tion and it was agreed at. the further hearing to permit such interveners to 
submit their claim statements. The situation respecting no. 17840 will be 
separately discussed. All of these cases were the subject of the oral argument 
had February 9, 1933. 
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Date of filing Action °{ Commission and 

date taken 


Document filed in Vanderbilt 
case: 

Petition of official-classi¬ 
fication lines for rear¬ 
gument and reconsidera¬ 
tion with respect to 
rates on imported china 
clay and as to repara¬ 
tion. 

Petition of official-classi¬ 
fication lines for recon¬ 
sideration of their peti¬ 
tion for reargument 
with respect to repara¬ 
tion. 

Petition of defendants for 
reopening for further 
hearing with respect to 
past unreasonableness 
and for consolidation 
with certain pending 
cases. 

Document filed in Trenton 
Potteries case: 

Petition of defendants for 
reconsideration with re¬ 
spect to past unreason¬ 
ableness. 


Nov. 22, 1930 


By order of Jan. 12, 1931, 
import rate cases, nos. 
20409 and 20734, reopened 
for reargument and recon¬ 
sideration upon records as 
made and orders therein 
postponed. Petition denied 
in other respects. 

May 20, 1931.By order of June 8, 1931, 

petition denied. 


Oct. 3, 1931.By order of Dec. 1, 1931, pe¬ 

tition denied. 


Dec. 30, 1931.By order of Feb. 1, 1932, 

petition denied. 


On February 9, 1933, the date on which oral argument in 
these cases was had, defendants filed a petition in the Van¬ 
derbilt case “ for further hearing and reconsideration with 
respect to past and future reasonableness and the awards 
of reparation in the principal amount of about $200,000.’ ’ 
In addition to an answer asking that the petition be sum¬ 
marily denied, filed by complainants in no. 20929, a motion 
to strike the petition has been filed on behalf of certain 
other complainants. Following, the filing of the above- 
mentioned petition, defendants on March 1, 1933, filed an 
application in nos. 20409, 20734, and 17840 “for leave to 
file a petition for further hearing and reconsideration with 
respect to reparation on import shipments. ’ 9 By answer of 
complainant in no. 20409 we are asked to deny this petition. 

In essence these new petitions urge the same grounds for 
reopening these cases as were urged in the prior petitions 
which were denied. Under our Rules of Practice we might 
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well refuse to entertain them. However, the circumstances 
which these cases present are somewhat unusual and we 
will briefly consider the chief reasons urged in support of 
the petitioners’ contentions as set forth in their petition 
filed February 9, 1933, as follows: 

1. The prescription of rates from the South to northern 
territory on a uniform percentage (16 percent) of first- 
class rates produces rates to trunk-line and New England 
territories, herein called eastern territory, about 10 percent 
lower than to central territory, due to the fact that the 
all-rail class rates to eastern territory, having beeu made 
to reflect competition of water routes along the seaboard, 
are on a lower level than the class rates prescribed to cen¬ 
tral territory. Certain cases are cited wherein ^e have 
prescribed one level of rates on certain commodities to cen¬ 
tral and eastern territories. 

Defendants claim that there is now no movement of this 
clay from the South to eastern territory in connection with 
water routes. However this may be, it is plainly in- 
123 consistent with their position on original hearing in 
the Vanderbilt case where, in defense of the 


anomalous situation there shown respecting rates to eastern 
territory, such for instance as ton-mile and car-mi|le reve¬ 
nues increasing with distance, they asserted that ^uch de¬ 


partures from the generally recognized principle of rate 
making resulted from water-compelled rates to certain 
points in the East. Both the northern and southern defen¬ 
dants asserted throughout the period during which the 
original proceedings were under consideration, and do not 
deny now, that the all-rail rates on this traffic from the 
South to eastern territory have in the past been greatly 
influenced by the rates applying in connection with water 
routes. We see no inconsistency in our former action taken 
in these proceedings in prescribing rates on this traffic from 
the South to central and eastern territories on the [basis of 
a uniform percentage of the existing and approved first- 
class rates. 

2. That the revision of rates prescribed from the South 
to central and eastern territories resulted in a general 
readjustment of rates on this traffic and involved extensive 
increases as well as reductions, and reparation should 


therefore be denied. 
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In support of this contention defendants set forth that 
the 16 percent basis applied to 32 representative destina¬ 
tions in central territory results in increasing the prior 
rates in 31 instances by amounts ranging up to as high as 
$1.22 per ton, while to 211 representative destinations in 
eastern territory the 16 percent basis results in increases 
to 30 points and reductions to 181 points. The fact is the 
16 percent basis as a whole brought about material reduc¬ 
tions in the rates to the eastern destinations involved in 
the Vanderbilt case. The original report in that case com¬ 
ments on the indefensible rate adjustment then existing 
from the South to eastern territory which was occasioned 
chiefly by the maintenance by the northern carriers of rate 
factors north of the gateways relatively much higher than 
those maintained by the southern carriers up to the gate¬ 
ways. Complainants generally ascribed this situation to a 
desire of the northern carriers to discourage the movement 
of southern clay to eastern territory in competition with 
imported clay from north Atlantic ports. We have here a 
situation where the prescribed basis results generally in a 
reduction in rates to eastern territory, a large region. The 
mere fact that, to central territory, the prescribed basis 
would result in more increases than reduction in rates, if 
defendants chose to avail themselves of such increases, 
which they have not done, is not persuasive that we erred 
in awarding reparation in these cases. Upon further con¬ 
sideration of these, as well as other matters set forth in the 
said petition, it is hereby denied. 

Defendants urge in the petition, which they ask 
124 leave to file in the import cases, certain grounds in 
support of their request for further hearing and re¬ 
consideration respecting our action in awarding reparation 
on reargument in nos. 20409 and 20734 on the 19 percent 
basis plus the 50 cents per ton port handling charge there 
approved. The petition purports to embrace no. 17840, but 
it is not discussed. That case was not among those con¬ 
sidered in the original report in the Vanderbilt case. As 
before stated, it will hereinafter be separately treated. Our 
action here, therefore, on this petition is without prejudice 
to such separate consideration. 

Defendants in their petition place much reliance on the 
contention that the effect of the prescription of the 19 per¬ 
cent basis of rates on this traffic was substantially to pre- 
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serve the carriers’ revenues. This claim, they assert, is 
supported by certain exhibits filed by them in one of the 
new complaints, hereinafter to be considered, wherein rep¬ 
aration is also sought on the 19 percent basis. Tipis con¬ 
tention was urged by defendants also in their petition dated 
October 5, 1931, which was denied. The complaint in no. 
20409 assailed the rates from the five ports heretofore men¬ 
tioned to eight points in the State of New York and io seven 
points in New England where complainants’ paper mills 
are located. The complaint in no. 20734 assailed the rates 
from Philadelphia to six destinations in New Jersey and 
two in New York, and from New York, N.Y., to two points 
in New Jersey. The application of the prescribed 1 19 per¬ 
cent basis from all of the ports to the several destinations 
involved in these two complaints resulted in far ipore re¬ 
ductions than increases in the rates then existing. More¬ 
over, the reductions on the average were very substantial 
in amount. These complainants were entitled as 4 matter 
of right to a decision on the issues as raised in their com¬ 
plaints. The mere fact, if it be a fact, that an extension 
throughout the general territory of the basis of rates which 
we approved to specific destinations located in that general 
territory would operate to preserve the carriers’ revenues 
should not prejudice that right. 

Nothing new is presented by this petition which justifies 
the reversal of our former action on this matter and the 
petition is hereby denied. 

At the further hearing defendants, without admitting 
that any of the complainants and interveners, herein col¬ 
lectively referred to as complainants, are entitled t<j repara¬ 
tion and without waiving any legal right which they may be 
entitled to assert in that regard or in any otherj respect, 
entered into a stipulation with complainants, the substance 
of which is as follows: That complainants will submit to 
defendants rule V statements covering their claims accom¬ 
panied with proof by affidavit as to the paying an<} bearing 
of freight charges, this manner of proof having been 
125 agreed to as sufficient, that complainants Vill turn 
over to defendants the freight bills for the purpose 
of checking, which freight bills will later be returned to 
complainants, and following this check the parties will 
undertake to certify to us agreed statements as to the 
amounts of reparation due under the findings made in these 
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cases. This stipulation is also made subject to the deter¬ 
mination herein of certain questions raised as to the man¬ 
ner in which our findings made in these cases should be 
interpreted. 

Following the making of the aforesaid stipulation numer¬ 
ous rule y statements acompanied by affidavits were placed 
in the record on behalf of the several claimants. It was also 
agreed that statements not then prepared might be filed 
later. 

The following questions relating to the interpretation to 
be given our findings as they pertain to past unreasonable¬ 
ness of rates have arisen: 

1. Do the findings that the rates assailed were unreason¬ 
able to the extent they exceeded on domestic shipments from 
the South 16 percent, and on imported shipments 19 percent, 
of the contemporaneous first-class rates from and to the 
same points, relate to the first-class rates in effect when the 
shipments moved, to the first-class rates in effect at the 
time of the decisions, or those subsequently established? 

Most of the complainants contend that the word “ con¬ 
temporaneous’ ’ relates to the first-class rates in effect at 
the time the shipments moved. As to such shipments, how¬ 
ever, that may have moved from the South prior to January 
15, 1928, ithe date when the new class rates from the South 
were established, complainants would have us construe the 
word “contemporaneous 7 ’ as relating to the first-class rates 
established on that date, because, they say, prior to that 
date the old class rates were on an illogical and hybrid 
combination basis. They also contend that, inasmuch as 
the southern clay-producing points have been grouped in 
the past and defendants under the reasonable grouping- 
authority granted in the report continued such grouping 
in establishing the new basis of rates, we should construe 
our findings as authorizing the use of these groupings for 
the purpose of arriving at reasonable rates in the past and 
computing reparation instead of computing the rate from 
each individual shipping point. 

Defendants contend that the findings should be inter¬ 
preted as awarding reparation on domestic shipments from 
the South on the basis of 16 percent of the first-class rates 
in effect from each shipping point on the date of the decision 
in the Vanderbilt case , and as to imported shipments on the 
basis of 19 percent of the first-class rates prescribed and 
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approved in our recent general revision of eastern class 
rates. 

It appears unnecessary to discuss this matter. It 
126 is plain to us that the findings should be interpreted 
as declaring the rates assailed unreasonable in the 
past to the extent they exceeded 16 percent and 19 percent, 
respectively, of the first-class rates in effect at the t^me our 
order became effective, and we so hold. We cannot sanc¬ 
tion the construction sought by complainants as to group¬ 
ing. Grouping the points of origin is apparently agreeable 
to both the shippers and carriers. This fact, however, can¬ 
not serve to alter our findings, which are definite. 

2. Do the findings made relating to rates from southern 
origin to northern destinations include rates applying over 
the route via Shenandoah Junction, W. Va.? 

Certain rule V statements introduced by complainants in 
no. 20930 include shipments moving from the Sorfth over 
the Shenandoah Junction route. Defendants contend that 
such shipments should not be included because, they say, 
the through-commodity rates assailed did not apply via 
that route. They contend that the lawfully applicable rates 
on such shipments were the local rates to and from Shen¬ 
andoah Junction. They indicate that this route was used 
at times by shippers in order to defeat the regular through- 
commodity rates. 

An examination of the complaint in no. 20930 shows that 
it was directed against all rates and charges on shipments 
of clay from the southern origins there in issue td certain 
points located in New York and in New England. The al¬ 
legation of unreasonableness was not restricted to Any par¬ 
ticular rates or routes. It was all-inclusive. The f act that 
the applicable rates via Shenandoah Junction were made 
by combination of factors to and from that point does not 
alter the situation. The carriers forming that route are 
named defendants. We therefore affirm our findings of 
unreasonableness as to the rates applicable over the Shen¬ 
andoah Junction route. 

The next question to be considered is in nature jurisdic¬ 
tional. The question is: Does the principle laid down by 
the Supreme Court in Arizona Grocery Co. v. Atcliison, T. 
<& S. F. Ry. Co., 284 U.S. 370, hereinafter called the Arizona 
Grocery case, decided since our report on reargument in the 
import cases, apply here so as to preclude the awarding of 
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reparation on shipments of imported clay moving from the 
ports to points in trunk-line territory prior to August 10, 
1925. 

As set forth in the original report in the Vanderbilt case, 
the carriers on or about August 10, 1925, reduced generally 
their rates on imported clay from the ports here con¬ 
cerned to destinations in central and trunk-line ter¬ 
ritories. For example, a rate of 18 cents was established 
from all five ports to Niagara Falls, N.Y. The prior rates 
to that point were 22 cents from Baltimore, Phila- 
127 delphia, and New York, 27 cents from Boston, and 
either 21 or 25 cents from Portland. The 18-cent 
rate in effect at the time of our report on reargument in the 
import cases was not there assailed. The prior rates were 
assailed and found unreasonable to the extent they exceeded 
the basis there approved. 

Subsequent to the reductions of August 10, 1925, certain 
complaints were filed assailing the rates in effect prior to 
August 10, 1925, from the ports to destinations in central 
and trunk-line territories, which would include Niagara 
Falls, as unreasonable to the extent they exceeded the rates 
established on that date and seeking reparation. Division 
3, in its decision of June 2, 1927, United States Potters’ 
Asso. v. A ., C. Y. Ry. Co., 128 I.C.C. 249, hereinafter called 
the United States Potters’ case , found the rates assailed not 
unreasonable and dismissed the complaints. 

At the further hearings in the instant proceedings a state¬ 
ment was filed on behalf of complainants in no. 20409, pur¬ 
porting to be based on our decision in the import cases, in 
'which reparation is claimed on the basis of a rate of 17.5 
cents on certain shipments moving from Philadelphia and 
Baltimore to Niagara Falls prior to August 10, 1925, and 
on which a rate of 22 cents was charged, and on certain 
shipments moving from Philadelphia to Niagara Falls sub¬ 
sequent to the date mentioned and on which the reduced 
rate of 18 cents was charged. 

Defendants urge that the awarding of reparation here on 
imported shipments which moved at rates found not un¬ 
reasonable by us in the United States Potters’ case would 
be violative of the spirit of the decision of the Supreme 
Court in the Arizona Grocery case . Complainants assert, 
on the other hand, that the situation here is different from 
that presented in that case, in that there we awarded rep- 
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aration on shijnnents which were charged rates maintained 
in accordance with a previous order entered by us ii} a prior 
proceeding. The facts here are not the same as those be¬ 
fore the court in the case cited. However, the identical 
rates in effect prior to August 10, 1925, and here assailed, 
were found by us not unreasonable soon after theit volun¬ 
tary reduction. In our opinion, therefore, reparation should 
not be allowed on any shipments moving from the ports to 
points in trunk-line territory at rates in effect prior to Au¬ 
gust 10, 1925, and found not unreasonable in the United 
States Potters’ case. To that extent our prior findings on 
reargument in the import rate cases are hereby modified. 

With reference to the 18-cent rate charged on imported 
shipments subsequent to August 10, 1925, it is sufficient to 
state that the original report in the Vanderbilt case shows 
that this rate was not assailed. Our findings of un- 
128 reasonableness, therefore, do not apply to that rate. 

The interpretations here placed on our findings in 
these cases and the modification here made will render it 
necessary for complainants and interveners to correct many 
of the rule V statements submitted at the hearing. Com¬ 
plainants and interveners, therefore, in accordance with the 
stipulation entered into between them and defendants at 
the further hearing will be expected to submit to defendants 
rule V statements with appropriate corrections, which state¬ 
ments defendants will be expected to promptly check. Fol¬ 
lowing this check it is expected that the parties will certify 
to us agreed statements as to the amounts of repara tion due 
under the findings made in these cases as here interpreted 
and modified. As heretofore stated, defendants stipulated to 
accept proof by affidavit that complainants and intbrveners 
paid and bore the freight charges. It seems hardly necessary 
here to repeat that defendants in entering into the afore¬ 
said stipulation do so without admitting that complainants 
and interveners are entitled to reparation and without waiv¬ 
ing any of their legal rights. 

No. 17840 . —No. 17840, Ceramic Traffic Asso. y. P.R.R. 


Co., 123 I.C.C. 591, herein referred to as the Ceraffiic case, 
was originally decided on March 25, 1927. Division 4 there 
found the rates assailed on imported china clay ^nd ball 
clay, in carloads, from Philadelphia to certain destinations 3 

3 Camden, Trenton, Bordentown, Lambertville, New Brunswick, 

Frenchtown, Matawan, Perth Amboy, Washington, and Keyport. 
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in New Jersey unreasonable and unduly prejudicial, sub¬ 
sequent to August 10,1925, to the extent they exceeded rates 
made under the trunk-line scale prescribed in National Pav¬ 
ing Brick Mfrs. Asso. v. A. V. By. Co., 68 I.C.C. 213, for ap¬ 
plication on articles in the uniform brick list. That basis 
was prescribed for the future and reparation was awarded. 
A charge of 50 cents per ton for handling at the port of 
Philadelphia when the rail rate was less than 9 cents per 
100 pounds was found not unreasonable. 

Subsequently we reopened this proceeding for reargu¬ 
ment and reconsideration in connection with nos. 20409 and 
20734, the import cases. In our report on reargument in 
the International Paper case we found that the trunk-line 
brick scale was an improper measure of the rates on im¬ 
ported clay. We there vacated the former order entered 
in no. 17840, and required the maintenance for the future 
from and to the points involved in no. 17840 of the basis of 
rates prescribed in nos 20409 and 20734, that is 19 percent 
of the contemporaneous first-class rates from and to the 
same points, plus a charge of 50 cents per net ton for 
handling at the ports. The report on reargument in no. 

17840 makes no finding as to the reasonableness of 
129 the rates in the past and, inasmuch as but a small 
amount of the reparation awarded under the original 
findings in no. 17840 has been paid, claim statements 
were offered at the further hearing on behalf of certain 
complainants in no. 17840, in which reparation was claimed 
on the basis of the difference between the charges paid 
and those which would have accrued on the basis of the 
trunk-line brick scale. No. 17S40 was not set for further 
hearing but defendants agreed, in order that the entire 
matter might be presented, that no. 17840 might be called 
on the question of reparation. They did object, however, 
to the receipt of claims based on the brick scale. Defen¬ 
dants urge that inasmuch as on reargument the rates in¬ 
volved in this proceeding were not found unreasonable in 
the past no reparation is due. Complainants reply that as 
no finding was made as to past unreasonableness in our 
report on reargument the finding in the original report is 
controlling. We agree with complainants. However, the 
inconsistency between the finding as to past unreasonable¬ 
ness made in no. 17840 and that made in nos. 20409 and 
20734 justifies reconsideration of no. 17840. We therefore, 
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on our own motion, hereby reopen no. 17840 for reconsid¬ 
eration concerning the reasonableness in the past of the 
rates there assailed. 

The complaints in nos. 20734 and 17840 assailed the rates 
from Philadelphia to certain points in New Jersey, of which, 
for example, Old Bridge, Matawan, New Brunswick, and 
Keyport, destinations involved in no. 17840, are located in 
the same territory and not far from Metuchen anc. Wood- 
bridge, N. J., destinations involved in no. 20734. Perth 
Amboy as a destination point was involved in both cases. 
At the further hearing claims for reparation were presented 
on behalf of complainants in no. 17840 on import shipments 
moving from Philadelphia to Old Bridge, Matawan, and 
Keyport during the period between April 8, 1925, aid April 
27, 1927. The amounts of reparation are based on the dif¬ 
ference between a rate of $2.40 charged to these points and 
a rate of $1.80 which is the brick-scale basis. At the same 
time statements were introduced on behalf of complainants 
in no. 20734 claiming reparation on shipments moving 
within the same period mentioned above from Philadephia 
to Metuchen, Woodbridge, and Perth Amboy on the basis 
of the difference between rates charged of $2.30 1}o Perth 
Amboy, and $2.40 to the other two points and a rate of 
$2.10 based on 19 percent first class. The original report 
in no. 17840 shows the distances from Philadelphia to Old 
Bridge, Matawan, Keyport, and Perth Amboy as 71, 83,109, 
and 87 miles, respectively. The original report in no. 20734 
shows the distances from Philadelphia to Metuchen and 
Woodbridge as 64 and 75 miles, respectively. Plainly the 
findings in these two cases as to past unreasonableness are 
inconsistent. 

In our report on reargument in nos. 20^09 and 
130 20734, in which we awarded reparation on the basis 

of 19 percent of first class, and prescribed that basis 
for the future in those proceedings and also in no. 17840, 
we set forth the reasons why the brick-scale rates do not 
afford a proper basis by which to measure the reasonable¬ 
ness of rates on this imported clay. We see no reason for 
changing the view there expressed. 

Upon further consideration we find that the rates and 
charges assailed in no. 17840 were not unreasonable, or 
unduly prejudicial, except where, subsequent to August 
10, 1925, they may have exceeded rates and charges based 
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on 19 percent of the first-class rates in effect at the time 
rates on that basis became effective from and to the same 
points, plus a charge of 50 cents per net ton for handling 
such traffic from ship side to cars at Philadelphia. In such 
instances we find that they were unreasonable and unduly 
prejudicial to the extent of such excess. 

Claims for reparation offered at the further hearing were 
on behalf of complainants Matawan Tile Company, Mosaic 
Tile Company, Architectual Tile Company, Washington 
Porcelain Company, and the Irving Trust Company, re¬ 
ceiver of complainant, Old Bridge Enameled Brick & Tile 
Company. The evidence shows that these complainants 
paid and bore the charges on the shipments made by them. 
On such shipments as they may have made at the rates and 
charges herein found unreasonable, we find that they have 
been damaged in the amount that the charges paid exceeded 
those that would have accrued at the rates and charges 
herein found reasonable, and that they are entitled to rep¬ 
aration, with interest, the Irving Trust Company being en¬ 
titled as receiver of complainant Old Bridge Enameled 
Brick & Tile Company to any reparation accruing under 
these findings on shipments made by that complainant. The 
amount of reparation that may be due under the findings 
herein cannot be determined from this record and rule V 
statements should be submitted to defendants. Such a sub¬ 
mission comes within the stipulation entered into by the 
parties at the beginning of the hearing and hereinbefore 
set forth. 

New complaints .—Appendix B shows the dates on which 
the complaints now to be considered were filed, as well as 
other pertinent information. 

The complainants are corporations which, considered col¬ 
lectively, manufacture and sell paper, paper articles, rub¬ 
ber goods, leather, cotton and burlap bags, oilcloth, shade 
cloth, and chinaware at various points in New York, Rhode 
Island, Massachusetts, Connecticut, and New Jersey. Thir¬ 
teen of the complaints and the petition of intervention in 
24869 collectively assail as unreasonable the rates on china 
clay, in carloads, shipped prior to April 25, 1931, 
131 from Dry Branch, McIntyre, and Gordon, Ga., Bath, 
Langley, Graniteville, and Warrenville, S. C., to 
Newton Falls, Potsdam, Johnson City, Fulton, Minetto, 
Solvay, and Canajoharie, N. Y., Garfield, Dundee, and Dela- 
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wanna, N. J., Canton Junction, Holyoke, and Brighton, 
Mass., Darlington, R. I., and Hartford, Conn. Inasmuch as 
rates from and to these points have been established on the 
basis prescribed in the Vanderbilt case , reparation only is 
sought. 

Rates on imported clay are assailed in three separate 
complaints as well as in two complaints which also assail 
rates from the South. 

By agreement between the parties the records and re¬ 
ports made and entered in the Vanderbilt case and in the 
International Paper case , were, by reference, mad£ parts 
of the records in all of these new proceedings. Complain¬ 
ants rely chiefly on the findings made in those proceedings 
to support their claims of unreasonableness. At th6 outset 
it should be stated that proof of the paying and bearing of 
freight charges by complainants and intervener was sub¬ 
mitted by direct evidence in some instances, and in others 
by affidavits attached to claim statements. Defendants do 
not question its sufficiency. In fact, the parties agreed as 
they did upon further hearing in the Vanderbilt ca$e, that 
if reparation is found due and complainants submit to de¬ 
fendants rule V statements covering their claims, accom¬ 
panied by freight bills and proof in affidavit form as to the 
paying and bearing of freight charges, defendants, with¬ 
out admitting that complainants are entitled to reparation 
and without waiving any of their legal rights, will under¬ 
take to check such statements; and that the parties will then 
undertake to certify to us agreed statements of the amounts 
of reparation due under the findings. 

We will first consider the rates from the southern pro¬ 
ducing points. The following table, compiled from eixhibits 
of records, is illustrative of the rates assailed and those 
based on 16 percent of the contemporaneous first-class 
rates, on which basis reparation is sought: 
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Rate as- Rate on 
sailed 16 per- 
(per cent basis 
net (per net 
ton) ton) 

From To Cents Cents 


Bath, S. C. . 

Dry Branch, Ga. 

Langley, S. C. 

McIntyre, Ga. 

Langley, S. C. 

Graniteville, S. C. ... 

McIntyre, Ga. 

Do . 

Langley, S. C. 

Warrenville, S. C. ... 

McIntyre, Ga. 

Bath, S. C. 

Graniteville, S. C. 
Langley, S. C. 


... Potsdam, N. Y. 

... Newton Falls, N. Y. 

... ..*•do 

• * * * §•* do ................... 

— Darlington, R. I. 

... Canton Junction, Mass. 

... Fulton, N. Y. 

... Hartford, Conn. 

... Garfield, N. J. 

— Johnson City, N. Y. 

.do . 

... Delawanna, N. J. 

... Dundee, N. J. 

... Solvay, N. Y. 


720 

680 

949 

749 

828 

682 

828 

717 

781 

627 

781 

624 

756 

680 

792 

650 

756 

580 

756 

640 

756 

680 

697 

573 

697 

600 

756 

• • • • 


The following will serve to illustrate the distances 
132 the shipments moved from the southern origins, the 
loading per car, and the earnings per car-mile: 


Average 


1 

To 

Average 

Average 

earnings 

Shipments distance 

weight 

per car mile 

i 

Miles 

Pounds 

Cents 

Newton Falls, N. Y. 

139 1,360 

80,325 

24.5 

Darlington, R. I."j 




Canton Junction, Mass. I 

Brighton, Mass. I 

> 14 1,013 

58,465 

27.4 

Holyoke, Mass. J 

Delawanna, N. J. 

10 807 

70,990 

30.5 

Hartford, Conn. ' 




Garfield, N. J. 

Johnson City, N. Y. 

120 1793 to 1,322 

62,695 

218.9 to 27.5 

1 Range in distance. 

- Range in earnings. 




The general matters urged in support of the contention 
that these complaints should he dismissed are the same as 
those which we have already considered in connection with 
defendants’ petitions for a reopening of the Vanderbilt 
case . It is unnecessary to discuss them again. In con¬ 
nection with the transportation to Newton Falls some tes¬ 
timony was offered for the purpose of showing difficult op¬ 
erating conditions over the Newton Falls branch and cer¬ 
tain divisions of the New York Central Railroad. Noth¬ 
ing is shown, however, that would justify rates to Newton 
Falls on this long-haul traffic from the South different from 
the basis which we have approved to other points in east- 
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ern territory, namely, a uniform percentage of the first- 
class rates. 

The points of origin involved are the same as in the 
Vanderbilt case . The destination territory is likewise the 
same. In fact, many of the destinations considered are 
comparatively near to specific points to which the rates 
were found unreasonable in the past in the Vanderbilt case. 

We find that the rates assailed in these respective pro¬ 
ceedings on domestic clay from the South were unreason¬ 
able to the extent they exceeded rates made 16 percent of 
the first-class rates in effect from and to the same points 
at the time that basis became effective. 

We further find that complainants and intervener made 
or received the shipments as described, and paid br bore 
the charges thereon; that they were damaged thereby in 
the amount of the difference between the charges paid and 
those which would have accrued at the rates or basis of 
rates herein found reasonable; and that they are entitled 
to reparation, with interest, on all shipments not barred by 


the statute. Complainants and intervener should comply 
with rule V of the Rules of Practice. 

We next consider the complaints assailing the 
133 rates on imported clay. Collectively complainants 
allege that the rates charged on various sh.pments 
of imported clay, in carloads, from Philadelphia, Boston, 
New York, Portland, and Weehawken, N.J., to Minetto, 
Solvay, and Syracuse, N.Y., and Delawanna, N.J., were and 
are unreasonable and unduly prejudicial. Reasonable 
rates for the future and reparation on past shipments and 
on those moving during the pendency of the proceedings, 
are sought. In no. 25396 a violation of the long-an^-short- 
haul provision of section 4 of the act also is alleged. The 

departure referred to was occasioned through error in tariff 
publication and has been corrected. It will not be further 
considered. 

The following is illustrative of the rates assailed: 

Bate per 
net ton 

To Cents 

Minetto. 360 

Syracuse. 360 

-do. 410 

Delawanna.|... 320 


From 

Philadelphia 
Boston . . . 
Portland . . . 
Philadelphia 
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Complainants seek reparation and rates for the future 
on the basis of 19 percent of the contemporaneous first- 
class rates from and to the same points, plus a charge of 
50 cents per net ton for handling at the ports, which is the 
basis approved in the International Paper case. 

The complaints, except no. 25396, which assails the rate 
charged from Philadelphia to Delawanna, were all heard 
together on one record. It was agreed between complain¬ 
ants and defendants in the cases jointly heard that the de¬ 
cision in such cases should be governed by the ultimate de¬ 
cision made by us or the courts in the Vanderbilt case and 
International Paper case. In view of this fact the only 
evidence offered in these cases, except no. 25396, related to 
the paying and bearing of freight charges. As heretofore 
stated, by agreement the records and reports made and en¬ 
tered in the two proceedings above cited were, by refer¬ 
ence, made parts of the records in all of these cases. Ex¬ 
hibits offered for complainant in no. 25396 show that 26 
shipments moved from Philadelphia to Delawanna between 
December 12, 1928, and April 9, 1932. They moved over 
three different routes specified by complainant. Nine ship¬ 
ments moved over the short route, 102 miles, which em¬ 
braces lines of the Pennsylvania Railroad Company to 
Kearney Junction, N.J., and of the Delaware, Lackawanna 
and Western Railroad Company beyond. Fourteen ship¬ 
ments moved over lines of the Reading Company to Bethle¬ 
hem, Pa., Central Railroad Company of New Jersey to Phil- 
lipsburg, Pa., and Delaware, Lackawanna & West- 
134 ern beyond, 149 miles. The three other shipments 
moved over the same route as that next above men- 

i 

tioned except that from Bethlehem to Phillipsburg they 
moved over the line of the Lehigh Valley Railroad Com¬ 
pany. The distance over this route is also shown as 149 
miles. All the distances shown are said to include a con¬ 
structive distance of 10 miles to cover the movement from 
West Philadelphia, Pa. The rate charged, which applied 
and still applies over all three routes, was and is 320 cents 
per net ton, composed of 270 cents for the line-haul move¬ 
ment, plus a charge of 50 cents per net ton for loading at 
the port. Based on the average loadings and the line-haul 
rate of 270 cents, the shipments moving over the shoft 
route produced average revenue per car-mile of about 124 
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cents and those moving over the other routes approximately 
77 cents per car-mile. Complainant shows that 19 percent 
of the first-class rate in effect between the points involved 
prior to December 3, 1931, produces a rate of 160 cei}ts*per 
net ton, which if similarly applied to the average loadings 
would produce corresponding car-mile earnings of 73 and 
56 cents, respectively. Complainant shows that the line- 
haul rate of 270 cents here assailed is 24.1 percent of the 


present first-class rate from Philadelphia to Delawanna as 
compared with rates for similar distances from Philadel¬ 


phia to various points in New Jersey which range from 16 
to 19.5 percent of the present first-class rates. The line- 
haul rate of 270 cents was equivalent to 32.5 percent of the 
first-class rate in effect from Philadelphia to Delawanna 
prior to December 3, 1931, which is likewise shown to be 
a much higher percentage than concurrently prevailed be¬ 
tween the rates on clay and the first-class rates for similar 
distances from Philadelphia to various other points in New 
Jersey. 

Defendants contend that the rate assailed was rot un¬ 
reasonable. They show that it was lower than would have 
prevailed had the rate in effect on January 1, 191(j>, been 
simply subjected to subsequent authorized general in¬ 
creases and reductions. They show that the rate charged 
was the same as applied from Philadelphia for similar dis¬ 
tances to certain other points in New Jersey, such 2 \s Pas¬ 
saic, Paterson, and Bloomfield. The rate assailed is also 
compared with comparatively higher rates charged during 
the period from October 1, 1927, to March 31, 1928, on 26 
carloads of clay from Philadelphia to 10 points in trunk¬ 
line territory. Those rates are shown to have beeh much 
higher than would result from the basis approved in the 
International Paper case. The present rates from Phila¬ 
delphia to such points are not shown. 

In support of their claim that no reparation should be 
awarded, defendants give the results of a rerating of move¬ 
ments of clay for representative periods frpm the 
135 ports of Philadelphia, Boston, and Portland, the 
chief ports of entry, to destinations in easterp terri¬ 
tory. As the result of such rerating they estimate that the 
general application to such territory of the basis of rates 
prescribed in the International Paper case would not only 


148 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. YS. 

preserve the carriers’ revenue but would actually produce 
an increase of $36,000. This claim is not new; it is among 
the matters urged by defendants in the previous petitions 
filed by them seeking a reopening of those proceedings, 
■which petitions, after having received due consideration, 
were denied. Moreover, in view of this claim it is not clear 
why defendants had, up to the time of the filing of their 
briefs and exceptions in these proceedings, failed to estab¬ 
lish to points throughout eastern territory the basis of 
rates prescribed in the International Paper case. These 
briefs set forth that the 19 percent basis had been pub¬ 
lished only to the extent necessary to comply with the order 
in that case. 

Defendants also contend that in the event that repara¬ 
tion is here awarded we should take into consideration the 
fact that 17 of the shipments involved in no. 25396 moved 
over routes designated by complainant which were nearly 
50 percent longer than the short route. In this connection 
they cite Prairie Pipe Line Co. v. A. W. Ry. Co ., 146 I. C. C. 
149, and Magnolia Petroleum Co. v. Chicago , R. I. & G. Ry. 
Co., 151 I. C. C. 795. The evidence here shows that the 
class rates and the rates on clay from Philadelphia to 
Delawanna were and are the same over all three of the 
routes here used. The situation here is not the same as 
we had before us in the cases above cited. Under all the 
circumstances we see no reason why we should here make 
any exception to the percentage of the contemporaneous 
first-class rate basis approved in the International Paper 
case. 

We find that the rates here assailed on imported china 
clay were, are, and for the future will be, unreasonable to 
the extent they exceeded, exceed, or may exceed, rates made 
19 percent of the present first-class rates from and to the 
same points, plus a charge of 50 cents per net ton for han¬ 
dling said traffic from ship side to cars at the ports. We 
further find that complainants made or received the ship¬ 
ments as described, and paid and bore the charges thereon; 
that they have been damaged thereby in the amount of the 
difference between the charges paid and those which would 
have accrued at the rates or basis of rates herein found rea¬ 
sonable; and that they are entitled to reparation, with in¬ 
terest, on all such shipments not barred by the statute. 
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Complainants should comply with rule V of the Ryiles of 
Practice, and the statements may include shipment^ made 
since the complaints were filed if accompanied by pjroof in 
affidavit form that complainants paid and bore the charges 
thereon. The rates prescribed will remove any ex- 
136 isting undue prejudice. 

In establishing rates for the future there may be 
added to those heretofore approved the present authorized 
emergency charges. An order for the future will be en¬ 
tered. 

Porter, Commissioner, dissenting in part: 

The majority prescribe a lower basis of rates on the im¬ 
ported clay than on the domestic product. For the reason 
stated in Commissioner Mahaffie’s separate expression in 
the International Paper case, supra, in which I joined, it is 
my opinion that the imported product should take lfates at 
least no lower, mile for mile, than the domestic product. 

Mahaffie, Commissioner, dissenting in part: 

In my opinion, the level of rates here fixed by the major¬ 
ity for reparation purposes are below reasonable maximum 
for the services rendered. On this account and for the 
reasons stated in my expression in the International Paper 
case, supra, I am unable to concur in that phase of the find¬ 
ings of the majority. 

I am authorized to state that Commissioner Lee concurs 
in this expression. 

Commissioners Eastman and Miller did not participate 
in the disposition of these cases. 

APPENDIX A 

No. 20482, R. T. Vanderbilt Company, Incorporated, et 
al, v. Atlantic Coast Line Railroad Company et ad. 

No. 20482 (Sub-No. 1), West Virginia Pulp & Paper Com¬ 
pany v. Central of Georgia Railway Company et al. 

No. 20482 (Sub-No. 2), Harris Clay Company v. Atlantic 
Coast Line Railroad Company et al. 

No. 20225, Empire Floor & Wall Tile Company, Incor¬ 
porated, v. Carolina, Clinch field <fb Ohio Railway et al. 

No. 20850, St. Regis Paper Company et al. v. Anfi Arbor 
Railroad Company et al. 
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No. 20929, Castanea Paper Company et al . v. Atlantic 
Coast Line Railroad Company et al. 

No. 20930, International Paper Company et al. v. Ann 
Arbor Railroad Company et al. 

No. 21347, D. M. Bare Paper Company v. Central of 
Georgia Railway Company et al. 

No. 21619, Trenton Potteries Company v. Baltimore & 
Ohio Railroad Company et al. 

No. 17840, Ceramic Traffic Association v. Pennsylvania 
Railroad Company et al. 

137 i No. 20409, International Paper Company et al. v. 

Baltimore & Ohio Railroad Company et al. 

No. 20734, New Jersey Coated Paper Company et al. v. 
Pennsylvania Railroad Company et al. 

APPENDIX B. 

• No. 24869, Newton Falls Paper Company, Incorporated, 
v. New York Central Railroad Company et al. —Complaint 
filed November 13, 1931, covers rates from Dry Branch and 
McIntyre, Ga., Langley and Graniteville, S. C., to Newton 
Falls, N. Y., prior to April 25, 1931. Seven informal com¬ 
plaints were filed. One filed November 1,1930, and another 
on April 27, 1931, were closed November 3, 1931, one on 
November 1, 1930, one on April 27, 1931, and another on 
January 6, 1931, were closed July 10, 1931; and one on No¬ 
vember 1, 1930, and another on April 27, 1931, were held in 
abeyance pending disposition of Docket No. 24327. 

No. 24869 (Sub-No. 1), Blackstone Glazed Paper Com¬ 
pany et al. v. New York, New Haven & Hartford Railroad 
Company et al. —Complaint filed December 7, 1931, covers 
rates from Bath and Langley, S. C., to Darlington, R. I., 
between January 1,1929, and April 24,1931, inclusive. Two 
original and one supplemental informal complaints, filed 
November 7,1930, December 26, 1930, and October 27,1931, 
respectively, were closed November 5, 1931. 

No. 24869 (Sub-No. 2), Plymouth Rubber Company, In¬ 
corporated, v. New York, New Haven & Hartford Railroad 
Company et al. —Complaint filed December 21, 1931, covers 
rates from Graniteville, S. C., to Canton Junction, Mass., 
between December 15, 1929, and April 24, 1931, inclusive. 

No. 24869 (Sub-No. 3), Craft ex Company v. Boston <& 
Albany Railroad et al. —Complaint filed December 30, 1931, 
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covers rates from Bath and Langley, S. C., to Brighton, 
Mass., between September 1, 1929, and April 24, 1931, in¬ 
clusive. Two informal complaints were filed December 26, 

1930, and closed November 12, 1931. 

No. 24869 (Sub-No. 4), Pawtucket Glazed Paper Com¬ 
pany, Incorporated, v. New York , New Haven & Hartford 
Railroad Company et al. —Complaint filed March 23, 1932, 
covers rates from Langley, S. C., to Darlington, Rl I., be¬ 
tween July 24, 1929, and April 24, 1931, inclusive. An in¬ 
formal complaint filed November 8, 1930, was closed No¬ 
vember 5, 1931. 

Hampden Glazed Paper and Card Company intervened 
in the foregoing cases and requests reparation on a barload 
of clay shipped from Langley, S. C., to Holyoke, Mass., on 
March 14,1931. 

No. 24958, Racquette River Paper Company v. Baltimore 

Ohio Railroad Company et al. —Complaint filed December 
24, 1931, covers rates from Bath, S. C., to Potsdam, N. Y., 
between December 15, 1928, and April 24, 1931, inclusive. 
An informal complaint filed December 15, 1930, wais closed 
November 11, 1931. 

No. 24971, Endicott Johnson Corporation et al. v. Erie 
Railroad Company et al. —Complaint filed December 31, 

1931, covers rates from McIntyre and Gordon, Gra., and 
Langley, Graniteville, and Warrenville, S. C., to Garfield, 
N. J., Hartford, Conn., and Johnson City, N. Y., since No¬ 
vember 12, 1928. Five informal complaints were filed. One 
filed November 12,1930, was withdrawn November 11,1931; 
two, one filed November 12, 1930, and one May 14, 1931, 
were closed July 6, 1931, and July 10, 1931, respectively; 
and two filed May 27, 1931, were closed July 10, 1931, and 

November 3, 1931, respectively. 

138 No. 25238, Oswego Falls Corporation v. Atlantic 
Coast Line Railroad Company et al. —Complaint filed 
April 23, 1932, as amended, covers rates from McIntyre, 
Ga., to Fulton, N. Y. An informal complaint filed August 
17, 1931, and amended September 11, 1931, was closed No¬ 
vember 7, 1931. 

No. 25262, T. R. Goodlatte Sons, Incorporated } v. Bal¬ 
timore & Ohio Railroad Company et al. —Complaint filed 


May 6, 1932, covers rates prior to April 25, 19cj 
Bath, S. C., to Delawanna, N. J. 


1, from 
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No. 25289, New York Belting d Packing Company v. 
Erie Railroad Company et al. —Complaint filed April 21, 
1932, covers rates from Graniteville, S. C., to Dundee, N. J., 
between April 24,1930, and April 25, 1931. 

No. 24327, Columbia Mills, Incorporated, v. Atlantic Coast 
Line Railroad Company et al. —Complaint filed February 
26, 1931, covers rates from McIntyre, Ga., also from Phila¬ 
delphia, Pa., and Boston, Mass., to Minetto, N. Y. 

No. 24327 (Sub-No. 1), Arkell d Smiths v. Atlantic Coast 
Line Railroad Company et al. Complaint filed February 
26, 1931, covers rates from McIntyre, Ga., and Langley, 
S. C., to Canajoharie, N. Y. 

No. 24327 (Sub-No. 2), Pass d Seymour, Incorporated , v. 
Pennsylvania Railroad Company et al. Complaint filed 
April 25, 1931, covers rates from Langley, S. C., also from 
Philadelphia, Pa., to Solvay, N. Y. 

No. 24360, Onondaga Pottery Company v. Boston & Maine 
Railroad et al. —Complaint filed March 24, 1931, covers 
rates from New York, N. Y., Philadelphia, Pa., Weehawken, 
N. J., Boston, Mass., and Portland, Maine, to Syracuse, 
N. Y. 

No. 24360 (Sub-No. 1), Iroquois China Company v. Bos¬ 
ton d Maine Railroad et al. —Complaint filed March 26, 
1931, covers rates from Philadelphia, Pa., and Portland, 
Maine, to Solvay, N. Y. 

No. 25396, T. R. Goodlatte d Sons, Incorporated, v. Cen¬ 
tral Railroad Company of New Jersey et al. —Complaint 
filed July 2,1932, as amended August 20, 1932, covers rates 
from Philadelphia, Pa., to Delawana, N. J. An informal 
complaint filed May 9, 1930, was pending when the formal 
complaint was filed. 

That portion of the Commission’s order of July 
139 3, 1933, which relates to the so-called import cases,* 

not being either releant or material to the matters 
and things involved in this suit, is omitted from this copy 
of the said order. 

*The import cases are: 
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No. 24327 

The Columbia Mills, Incorporated 

v. 

Atlantic Coast Line Railroad Company, et 
No. 24327 (Sub-No. 2) 

Pass and Seymour, Incorporated 

v. 

The Pennsylvania Railroad Company, et a}. 

No. 24360 

Onondaga Pottery Company 

v. 

Boston and Maine Railroad, et al. 

No. 24360 (Sub-No. 1) 

Iroquois China Company 
v. 

Boston and Maine Railroad, et al. 

No. 25396 

T. R. Goodlatte & Sons, Incorporated 

v. 

The Central Railroad Company of New Jersey, et al. 

These cases being at issue upon complaints and 
140 answers on file, and having been duly heard ^nd sub¬ 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the Com¬ 
mission having, on the date hereof, made and filed h report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof: 

It is ordered , That the above-named defendants, accord¬ 
ing as they participate in the transportation, be, akid they 
are hereby, notified and required to cease and desist, on or 
before October 20, 1933, and thereafter to abstain from 
publishing, demanding, or collecting for the interstate 
transportation of imported china clay from and to the 
points described in the next succeeding paragraph hereof, 
rates in excess of those prescribed in said paragraph. 



i 
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It is further ordered, That said defendants, according as 
they participate in the transportation, be, and they are 
hereby, notified and required to establish, on or before Oc¬ 
tober 20, 1933, upon notice to this commission and to the 
general public by not less than 30 days’ filing and posting in 
the manner prescribed in section 6 of the interstate com¬ 
merce act, and thereafter to maintain and apply to the 
interstate transportation of imported china clay from and 
to the points described in the following table, rates which 
shall not exceed those set forth in said table; provided, 
however, that to the rates prescribed may be added the 
present authorized emergency charges: 

141 

Defen¬ 
dants in From T o Rates 

No. 24327 Philadelphia, Minetto Not exceeding 19 per 
i Pa., and Bos- N. Y. cent of the present 

I ton, Mass. first-class rates ap¬ 

plicable from and to 
same points, plus a 
charge of 50 cents per 
i net ton for handling 

said traffic from ship 
side to cars 

No. 24327 Philadelphia, Solvay, Do. 

(Sub-No. 2) Pa. N.Y. 

No. 24360 New York, N.Y. Svracuse, Do. 

Philadelphia, N.Y. 

Pa., Weehawken, 

N.J., Boston, 

Mass., and Port¬ 
land, Me. 

No. 24360 Philadelphia, Solvay, Do. 

(Sub-No. 1) Pa., and Port- N.Y. 
land, Me. 

No. 25396 Philadelphia, Delwanna, Do. 

Pa. N. J. 

And it is further ordered, That this order shall continue 
in force until the further order of the Commission. 

By the Commission. 

! GEORGE B. McGINTY 

Secretary. 
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142 APPENDIX E 

Before the Interstate Commerce Commissi^ 

No. 20929 

Castanea Paper Company 
vs. 

Atlantic Coast Line Railroad Company, et 

STIPULATION 


n 


1 . 


In accordance with the suggestion of the presiding Ex¬ 
aminer that parties undertake to relieve the Commission 
of the necessity of checking the Rule V statements intro¬ 
duced as exhibits in the above proceeding at the reparation 
hearing at Washington, D. C., June 15, 1932, and £o agree 
among themselves as to the amounts of reparation called 
for by such exhibits under the Commission’s findings 
herein; 

IT IS HEREBY STIPULATED AND AGREED by and 
between Charles R. Marshall, as counsel for complainant 
in the above proceeding, and Joseph F. Eshelman and 
Francis R. Cross, as counsel for defendants, that the prin¬ 
cipal amounts of reparation called for under the Com¬ 
mission’s findings herein by the Rule Y statements intro¬ 
duced as exhibits in behalf of said complainant, and the 
carriers concerned in the routes via which the shipments 
actually moved, are as follows: 


Claim 

No. Claiment 


Route 


C-l 

C-l 

C-2 

C-2 

C-2 

143 


Castanea Paper 
Company 


< i 


i i 


C i 


i i 


SOU-N&W-WM Reading- 
NYC-Erie 
SOU-CNOTP-Erie 
SOU-B&O-BR&P 
SOU-N&W-WM-P&R- 
NYC-BR&P 
SOU-N&W-WM-Readin 
NYC-BR&P 


Principal 
Amount 


1 . 0 *- 


$1911.30 

767.95 

7705.08 

169.58 

126.40 


IT IS EXPRESSLY UNDERSTOOD 
foregoing stipulation simply represents an 
the parties to meet the request of the presiding E 


hat the 
4ffort by 
txaminer 
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that the Commission be relieved of the burden of checking 
Rule V statements and is not to be interpreted as a certifi¬ 
cation of such statements and is not to be taken as an ad¬ 
mission, express or implied, that the Commission’s find¬ 
ings in the above case are correct or lawful, or that de¬ 
fendants, or any of them are liable to anyone for the 
amounts above indicated, or for any amount, or that any¬ 
one is entitled to reparation in respect thereof. 

IT IS ALSO FURTHER UNDERSTOOD that defen¬ 
dants reserve all their legal rights to contest and resist the 
making and payment of any award of reparation or dam¬ 
ages based upon the said Rule V statements filed as exhibits 
as aforesaid, or upon the foregoing stipulation, or both of 
them. 

I (Sgd.) C. R. MARSHALL 

C. R. Marshall as counsel 

for complainant. 

(Sgd.) JOSEPH F. ESHELMAN 
(Sgd.) FRANCIS R. CROSS 

Counsel for Defendants 

December 20, 1933. 

144 APPENDIX F 

Before the Interstate Commerce Commission 


No. 20929 

Castanea Paper Company et al. 

v. 

Atlantic Coast Line Railroad Company et al. 


STIPULATION 

In accordance with the suggestion of the presiding Ex¬ 
aminer that parties undertake to relieve the Commission of 
the necessity of checking the Rule V statements introduced 
as exhibits in the above proceeding at the reparation hear¬ 
ing at Washington, D. C., June 15,1932, and to agree among 
themselves as to the amounts of reparation called for by 
such exhibits under the Commission’s findings herein; 



WEST VIRGINIA PULP AND PAPER CO. ET AL. 


157 


IT IS HEREBY STIPULATED AND AGREED by and 
between C. R. Marshall as counsel for complainants in the 
above proceeding, and Francis R. Cross and Joseph F. 
Eshelman as counsel for defendants, that the principal 
amounts of reparation called for under the Commission’s 
findings herein by the Rule V. statements introduced as 
exhibits in behalf of said complainants, and the carriers 
concerned in the routes via which the shipments actually 
moved, are as follows: 


Ex¬ 
hibit Claim 
No. No. 


Claiment 


Z-2 


Z-3 


Z-3 


Z-3 


Z-3 


C-4 Castanea Paper 
Company 
C-l New York & 
Penna. Co. 

C-l New York & 
Penna. Co. 

C-l New York & 
Penna. Co. 

C-l New York & 
Penna. Co. 


Principal 
Route Amount 

Sou. Ry-N&W- 
PRR $8,557.73 

MD&S-Sou.-N&W- 
PRR 602.24 

MD&S-Sou.-PRR 7.55 

C.ofGa.-Sou.-N&W- 
PRR | 24.62 

Sou.-PRR 52.41 


145 IT IS EXPRESSLY UNDERSTOOD that the 
foregoing stipulation simply represents an effort by 
the parties to meet the request of the presiding Examiner 
that the Commission be relieved of the burden of checking 
Rule V statements and is not to be interpreted as a certifi¬ 
cation of such statements and is not to be taken as an ad¬ 
mission, express or implied, that the Commission’s pndings 
in the above case are correct or lawful, or that defendants, 
or any of them are liable to anyone for the amounts above 
indicated, or for any amount, or that anyone is entitled to 
reparation in respect thereof. 

IT IS ALSO FURTHER UNDERSTOOD thaf defen¬ 
dants reserve all their legal rights to contest and resist the 
making and payment of any award of reparation fsr dam¬ 
ages based upon the said Rule V statements filec. as ex- 
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hibits as aforesaid, or upon the foregoing stipulation, or 
both of them. 

(Sgd.) C. R. MARSHALL 

i C. R. Marshall as counsel 

for complainants 

(Sgd.) FRANCIS R. CROSS 

(Sgd.) JOSEPH F. ESHELMAN 
Francis R . Cross and Joseph F. Eshelman 
, as counsel for defendants . 

Dec. 26, 1933 

146 APPENDIX G 

Corrected Order 

At a General Session of the INTERSTATE COMMERCE 
COMMISSION, held at its office in Washington, D. C., 
on the 8th day of January, A. D. 1934 

No. 20482 

R. T. Vanderbilt Company, Inc., et al. 

v. 

Atlantic Coast Line Railroad Company, et al. 

No. 21619 

The Trenton Potteries Company 

v. 

The Baltimore & Ohio Railroad Company, et al. 

No. 17840 

Ceramic Traffic Association 

v. 

The Pennsylvania Railroad Company, et al. 

No. 20225 

Empire Floor & Wall Tile Company, Inc. 

v. 

Carolina, Clinchfield & Ohio Railway, et al. 
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No. 20929 

Castanea Paper Company, et al. 

" v. 

Atlantic Coast Line Railroad Company, et al. 

No. 25289 

New York Belting & Packing Company 

v. 

Erie Railroad Company, et al. 

No. 24971 

Endicott Johnson Corporation, et al. 

v. 

Erie Railroad Company, et al. 

No. 24958 

The Racquette River Paper Company 

v- 

The Baltimore & Ohio Railroad Company, et £1. 

No. 25238 

Oswego Falls Corporation 
v. 

Atlantic Coast Line Railroad Company, et hi. 

It appearing, That on July 3, 1933, the Commission, en¬ 
tered its report on further hearing in the above Entitled 
proceedings, and these proceedings now coming on for fur¬ 
ther consideration on the question of reparation, and the 
parties having filed stipulations with respect to shipments 
involved, based on statements filed as exhibits at s^id fur¬ 
ther hearing, which stipulations and report of July 3, 1933 
and prior reports herein are hereby referred to and 
147 made parts hereof; we find that complainants and 
interveners shown in the following table are entitled 
to awards of reparation from the defendants named be¬ 
low in the amounts set opposite their respective names 
with interest: 
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Complainants 
Oswego Falls Corporation 


1 Do 

I 

The Racquette River Pa¬ 
per Company 
Do 

Do 

Hartford-Empire Com¬ 
pany 

The Hammersly Manufac¬ 
turing Company 
Do 

Endicott Johnson Corpor¬ 
ation 

Do 


Do 


New York Belting & Pack¬ 
ing Company 
New York & Pennsylvania 
Company 
1 Do 
Do 
Do 

Castanea Paper Company 

Do 


Do 

Do 

Do 


Do 


Defendants Amounts 

CofGa; ACL; RF&P; 

B&O; Reading and 
NYC 236.97 

Cof Ga; ACL; RF&P; 

Penn and NYC 193.30 

Sou; Penn and NYC 407.41 

Sou; N&W; Penn and 
NYC 90.10 

Sou; B&O; Reading and 
NYC 631.56 

CofGa; Sou; N&W; Penn 
and NYNH&H 440.27 

Sou; Penn and Erie 212.86 
CofGa; SAL; RF&P; 

Penn and Erie 558.01 

Sou; Penn and Erie 2,640.87 
CofGa; Sou; N&W; 

WMd; Reading and 
DL&W 416.18 

CofGa; SAL; RF&P; 

Penn and DL&W 69.08 

Sou; Penn and Erie 1,105.06 

MD&S; Sou and Penn 602.24 
MD&S; Sou and Penn 7.55 
CofGa; Sou and Penn 24.62 
Sou and Penn 52.41 

Sou and Penn 8,557.73 

Sou; Reading, NYC and 
Erie 1,911.30 

Sou; CNO&TP and Erie 767.95 
Sou; B&O and BR&P 7,705.08 
Sou; Reading; NYC and 
BR&P 169.58 

Sou; Reading; NYC and 
BR&P 126.40 
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Complainants 


Defendants Amounts 


Empire Floor & Wall Tile 
Company, Inc. 

Irving Trust Corn- 

148 pany. Receiver of 
Old Bridge Enam¬ 
eled Brick & Tile Com¬ 
pany, 

Matawan Tile Company 

Washington Porcelain 
Company 
Do 
Do 

Trenton Potteries Com¬ 
pany 

Interveners 

Keystone Pottery Com¬ 
pany 

Robertson Art Tile Com¬ 
pany 

Do 

Trent Tile Company 

Matawan Tile Company 

Do 

Do 

Do 


Do 

Do 

Do 

Mosaic Tile Company 


CC&O; C&O and Penn 1,526.92 


Penn 

Penn and NY&LB 


40.48 

93.39 


Penn and DL&W 109.60 

Reading; LV and DL&W 188.75 
Reading; CRRofNJ and 
DL&W 11.00 


B&O and Penn 
Defendants 


4,370.45 
jAmounts 


B&O and Penn 


123.76 


CC&O; N&W and Penii 1,166.84 
CC&O; C&O; and Penn 36.60 
CC&O; N&W and Pem} 1,939.46 
CofGa; ACL; RF&P aid 
Penn 369.62 

G&F; ACL; RF&P and 
Penn 149.43 

G&F; Sou and Penn 155.98 
G&F; ACL; WSSB; 

N&W; WMd; Readihg 
and CRRofNJ 413.55 

G&F; Sou; B&O; Read¬ 
ing and CRRofNJ 65.08 
G&F;SAL;RF&P;B^O; 

Reading and CRRofNJ 30.48 
ACL; RF&P and Penn 294.90 
CofGa; Sou; Penn and 
CRRofNJ 50.06 
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It is therefore ordered, That the defendants, named in 
each of the groups shown in the above table, be, and they 
are hereby, authorized and directed to pay unto the com¬ 
plainants and interveners shown opposite said groups, on 
or before February 23,1934, the amounts set opposite their 
respective names in said table, with interest thereon at the 
rate of 6 percent per annum, from the respective dates of 
payment of the charges assailed, as reparation on account 
of unreasonable rates charged for the transportation of 
numerous carloads of china clay from Philadelphia, Pa., 
and Hockessin, Del., and from producing points in North 
Carolina, South Carolina and Georgia to destinations in 
central, eastern, trunk-line and New England territories; 
and numerous carloads of imported china clay from north 
Atlantic ports to ports in trunk-line and New England 
territories. 

By the Commission. 


(Seal) 


149 

ACL 
B&O 
BR&P i 


CofGa 

CNO&TP 

CO&O 


C&O 

CRRofNJ 
DL&W , 


Erie 
G&F i 
LV 

MD&S i 
NYC 


GEORGE B. McGINTY, 

Secretary . 

INDEX OF ABBREVIATIONS 

Atlantic Coast Line Railroad Company 
The Baltimore & Ohio Railroad Company 
Buffalo, Rochester & Pittsburgh Railway Com¬ 
pany 

Central of Georgia Railway Company 
The Cincinnati, New Orleans & Texas Pacific 
Railway Company 

Carolina, Clinchfield & Ohio Railway (Atlantic 
Coast Line Railroad Company and Louis¬ 
ville & Nashville Railroad Company, Less¬ 
ees) 

The Chesapeake & Ohio Railway Company 
The Central Railroad Company of New Jersey 
The Delaware, Lackawanna & Western Rail¬ 
road Company 
Erie Railroad Company 
Georgia & Florida Railroad 
Lehigh Valley Railroad Company 
Macon, Dublin & Savannah Railroad Company 
The New York Central Railroad Company 
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Index Continued 

N&W Norfolk & Western Railway Company 

NYNH&H The New York, New Haven & Hartford Rail¬ 
road Company 

NY&LB The New York & Long Branch Railroad Com¬ 
pany 

Penn The Pennsylvania Railroad Company 

RF&P Richmond, Fredericksburg & Potomac Rail¬ 

road Company 
Reading Reading Company 

Sou Southern Railway Company 

SAL Seaboard Air Line Railway Company 

WMd Western Maryland Railway Company 

WSSB Winston-Salem Southbound Railway Company 

150 Joint and Several Plea of Defendants, The Baltimore 

and Ohio Railroad Company, Buffalo, Rochester 
and Pittsburgh Railway Company, Central of 
Georgia Railway Company, Erie Railroad^ Com¬ 
pany, Louisville and Nashville Railroad Coinpany, 
Macon, Dublin & Savannah Railroad Company, 
The New York Central Railroad Company, The 
Pennsylvania Railroad Company, Reading Com¬ 
pany, Richmond, Fredericksburg and Potomac 
Railroad Company, Seaboard Air Line Railway 
Company and Southern Railway Company . 

Filed February 5 1935. 

• **#•••* 

Now come defendants, The Baltimore and Ohio Railroad 
Company, Buffalo, Rochester and Pittsburgh Railway Com¬ 
pany, Central of Georgia Railway Company, Erie Railroad 
Company, Louisville and Nashville Railroad Company, Ma¬ 
con, Dublin & Savannah Railroad Company, The NeW York 
Central Railroad Company, The Pennsylvania Railroad 
Company, Reading Company, Richmond, Fredericksburg 
and Potomac Railroad Company, Seaboard Air Line Rail¬ 
way Company and Southern Railway Company, and for 
joint and several plea to the declaration filed by plaintiffs 
in the above entitled cause, say they admit that plaintiff, 
Castanea Paper Company, is a corporation organized under 
the laws of the State of Delaware, with its principal office 
in the City of New York, State of New Yo^k, and 

151 operating pulp and paper mills at Johnsonbijirg and 
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Lock Haven, in the State of Pennsylvania, and that the 
plaintiff, New York and Pennsylvania Company, is a cor¬ 
poration organized under the laws of the State of Dela¬ 
ware, wlith its principal office in the City of New York, State 
of New York, and operating a pulp and paper mill at Lock 
Haven, Pennsylvania; they admit that each and all of said 
defendants are and were during the periods mentioned in 
said declaration, common carriers by railroad operating in 
interstate commerce, subject to the provisions of the Act to 
Regulate Commerce, approved February 4, 1887, as 
amended; they admit that on, to-wit, April 16, 1928, a cer¬ 
tain complaint was filed with the Interstate Commerce Com¬ 
mission, which was given the Docket No. 20929, and admit 
that the copy of said complaint, marked “Appendix A” and 
attached to the declaration, is correct; they admit that a 
copy of said complaint was duly served upon each of said 
defendants and that formal answers thereto were filed by 
certain of said defendants; they admit that following a hear¬ 
ing in said proceeding the Interstate Commerce Commis¬ 
sion issued a report and order, dated July 12, 1930, certain 
portions of which are correctly quoted in said declaration, 
and admit that a copy of said report and order, marked 
“Appendix B” and attached to the declaration, is correct; 
they admit that a copy of said report and order was duly 
served upon each of said defendants; they admit that plain¬ 
tiffs prepared certain claim statements as contemplated by 
Rule V of the Rules of Practice before the Interstate Com¬ 
merce Commission and that defendants refused to certify 
to the correctness of said statements; they admit that the 
Interstate Commerce Commission thereafter issued an or¬ 
der assigning the matter for further hearing on June 15, 
1932, a certain portion of which order is correctly quoted 
in said declaration and admit that the copy of said order, 
marked “Appendix C” and attached to the declaration, is 
correct; they admit that after such further hearing, 
152 the Interstate Commerce Commission on, to-wit, July 
3, 1933, issued a report on further hearing, certain 
portions of which are correctly quoted in said declaration 
and admit that a copy of said report on further hearing, 
marked “Appendix D” and attached to the declaration, is 
correct; they admit that a copy of said report on further 
hearing was served upon each of said defendants; they ad¬ 
mit that thereafter plaintiffs and defendants prepared and 
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filed with the Interstate Commerce Commission two cer¬ 
tain stipulations setting forth the sums of reparation called 
for under the findings contained in said report on further 
hearing certain portions of which stipulations are correctly 
quoted in said declaration and admit that a copy of each 
of said stipulations, marked “Appendix E” and “Appen¬ 
dix F ’ ’, respectively, and attached to the declaration, is cor¬ 
rect ; they admit that on, to-wit, January 8, 1934, the Inter¬ 
state Commerce Commission issued a reparation order in 
said proceeding, a certain portion of which is correctly 
quoted in said declaration and admit that a copy of said 
reparation order, marked “Appendix G” and attached to 
the declaration, is correct; they admit that each an<jl all of 
said defendants were duly served with a copy of said repa¬ 
ration order and that each and all of said defendants have 
refused and still refuse to pay the reparation set ff)rth in 
said order; they admit that since the issuance of said repa¬ 
ration order, defendants, in collaboration with other car¬ 
riers which were defendants in the proceedings before the 
Interstate Commerce Commission in which the Commission 
issued its report and order, dated July 12,1930, (plaintiffs’ 
“Appendix B”), and its report on further hearing (plain¬ 
tiff’s “Appendix D”), and its order for the payment of 
reparation, (plaintiffs’ “Appendix G”), have filed in the 
District Court of the United States for the District of Dela¬ 
ware (In Equity No. 1070) a bill for injunction against the 
United States of America, a certain portion of whici} is cor¬ 
rectly quoted in said declaration; they admit that 
153 answers to said bill have been made and filed by the 
United States of America, defendant therein, and by 
the Interstate Commerce Commission and by the plaintiffs 
herein, intervening defendants therein, and that no hear¬ 
ing has yet been had upon said bill; they admit that defen¬ 
dants assessed and collected, and plaintiffs paid, for the 
transportation of shipments of clay, or kaolin, or china 
clay, in carloads, from points in South Carolina and Georgia 
to plaintiffs’ mills in Johnsonburg and Lock Haven b Penn¬ 
sylvania, referred to in said reports and orders of the In¬ 
terstate Commerce Commission, freight charges based upon 
rates set forth in legally published tariffs filed with the In¬ 
terstate Commerce Commission, but deny that such charges 
or rates were unjust, unreasonable, unlawful or in viola¬ 
tion of the provisions of said Act to Begulate Commerce; 
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defendants further say that said reports and reparation or¬ 
der of the Commission are wholly unsupported by and are 
contrary to the evidence in said proceeding, that said repa¬ 
ration order is not supported by and is contrary to the find¬ 
ings contained in said reports and that said reparation or¬ 
der is therefore contrary to law and void; defendants fur¬ 
ther say that the Commission had at the hearings in said 
proceeding no competent evidence that said charges and 
rates were unjust, unreasonable or otherwise unlawful; de¬ 
fendants further say that the rates prescribed by the Com¬ 
mission in said proceeding as maximum reasonable rates 
for the past and for the future and as the basis for awards 
of reparation on shipments of clay, or kaolin, or china clay, 
transported from South Carolina and Georgia to destina¬ 
tions in trunk line and New England territories, which ter¬ 
ritories embrace the States of New York, New Jersey, 
Pennsylvania, Maryland, West Virginia, Vermont, New 
Hampshire, Massachusetts, Rhode Island and Connecticut, 
plaintiffs’ said pulp and paper mills being located in the 
State of Pennsylvania, are upon a materially lower 
154 level than the rates prescribed by the Commission in 
the same proceeding as maximum reasonable rates for 
the past, and for the future, and as the basis for awards of 
reparation on shipments of clay, or kaolin, or china clay 
transported from said southern points to destinations in 
central territory, which territory comprises in general the 
states of Ohio, Illinois, Indiana and Michigan, although 
there was no evidence before the Commission in said pro¬ 
ceeding that the cost of such transportation to destinations 
in trunk line and New England Territories was lower than 
the cost thereof to destinations in central territory and no 
such finding was made by the Commission; defendants fur¬ 
ther say that said Reports and Reparation order of the 
Commission are based upon a mistake of law and apply 
standards of reasonableness other than and different from 
those prescribed by said Act to Regulate Commerce for the 
determination of reasonable rates on all commodities, in 
that the Commission acknowledges in its said reports that 
alleged competition, between all-rail and rail-water routes 
for the transportation of clay, or kaolin, or china clay from 
South Carolina and Georgia to destinations in said trunk 
line and New England territories, was taken into considera¬ 
tion in its determination of the maximum reasonable all- 
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rail rates for the past and for the future and as the basis 
for awards of reparation on shipments of clay, or kaolin, 
or china clay transported between said points, v[hereas 
neither past nor present competition of rail-water routes, 
should have any place in the determination by the Commis¬ 
sion of maximum reasonable all-rail rates; defendants fur¬ 
ther say that said rates prescribed by the Commission in 
said proceeding as maximum reasonable rates for title past 
and as the basis for awards of reparation on shipments of 
clay, or kaolin, or china clay tranported from Soutji Caro¬ 
lina and Georgia to destinations in said trunk line and New 
England territories are upon a materially lower level 
155 than the rates prescribed by the Commission as max¬ 
imum reasonable rates on shipments of clay, or kao¬ 
lin, or china clay transported during the same period from 
Kentucky, Tennessee and Florida to said destinations in 
said trunk line and New England territories; defendants 
deny that plaintiffs were damaged or are entitled to recover 
from defendants the amount claimed in said declaration or 
any amount whatsoever, and deny each and all of the alle¬ 
gations in said declaration not herein specifically denied or 
mentioned. 

HAMILTON AND HAMILTON 
By JOHN J. HAMILTON 

McKENNEY, FLANNERY & CRAIGHILL, 
By R. A. BOGLEY 

Attorneys for Defendants. 

FRANCIS CROSS, 

CHARLES CLARK, 

JOSEPH F. ESHELMAN, 

RICHARD B. GWATHMEY, 

T. P. HEALY, 

E. S. JOUETT, 

MARION B. PIERCE, 

W. I. WOODCOCK, 

Of Counsel . 
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Memorandum 

May 8,1935. 

Joinder and note of Issue filed. 


156 Waiver of Jury 

'■ Filed March 13 1936 

Plaintiffs and the defendants, by their attorneys, hereby 
waive a jury in the above cause and stipulate and agree 
that the issues of fact may be determined by the Court 
without the intervention of a jury. 

C. R. MARSHALL 

Attorney for Plaintiffs. 

McKENNEY, FLANNERY & CRAIGHILL, 
By R. A. BOGLEY 

Attorneys for Defendants. 

157 Memo . 

Filed March 20, 1936. 

Agreeably to conclusion reached in this case, a formal 
finding of a general nature will be made in favor of the 
Plaintiff. The finding will be recorded after counsel have 
met with me for the fixing of attorneys’ fees. 

Will counsel in the five related cases kindly agree upon 
an early date for a hearing concerning fees! I shall appre¬ 
ciate it if at that time a separate memorandum will be fur¬ 
nished in each case stating the amount of damage to be 
awarded and the date from which interest will run. 

March 20, 1936 

JAMES M. PROCTOR 

Justice 

Copies to: 

C. R. Marshall, Esq. 

McKenney, Flannery & Craighill, Esqs. 

1 Filed April 3,1936. 

158 This cause having been heretofore duly argued and 
submitted to the Court, the Court this day finds for 

the plaintiff, Castanea Paper Company, a corporation, in the 
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sum of Twenty-five Thousand Three Hundred and Twenty- 
four Dollars and Forty-six Cents ($25,324.46) with interest 
thereon from February 23, 1934, to be allocated as follows: 
against the Southern Railway Company, Norfolk & 'Yyestern 
Railway Company, Western Maryland Railway Company, 
Reading Company, The New York Central Railway Com¬ 
pany, and the Erie Railroad Company, jointly and sever¬ 
ally, in the sum of Two Thousand Six Hundred Eighty-five 
Dollars and Sixty-three Cents ($2685.63); against the 
Southern Railway Company, The Cincinnati, New Orleans 
and Texas Pacific Railway Company, and the Erie Rail¬ 
road Company, jointly and severally, in the sum of Nine 
Hundred Thirty-two Dollars and Twenty-two Cents 
($932.22); against the Southern Railway Company, The 
Baltimore & Ohio Railroad Company, and the Buffalo, 
Rochester & Pittsburgh Railway Company, jointly 
159 and severally, in the sum of Ten Thousand Fourteen 
Dollars and Fifty-three Cents ($10,014.53); against 
the Southern Railway Company, Norfolk & Western Rail¬ 
way Company, Western Maryland Railway Cojnpany, 
Reading Company, The New York Central Railroad Com¬ 
pany, and the Buffalo, Rochester & Pittsburgh Railway 
Company, jointly and severally, in the sum of Fou|r Hun¬ 
dred Seven Dollars and Thirty-four Cents ($407.34); and 
against the Southern Railway Company, Norfolk $ West¬ 
ern Railway Company, and the Pennsylvania Railroad 
Company, jointly and severally, in the sum of Eleven Thou¬ 
sand Two Hundred Eightv-four Dollars and Seventy-four 
Cents ($11,284.74); and the Court further finds for the 
plaintiff, New York and Pennsylvania Company, ai corpo¬ 
ration, in the sum of Eight Hundred Ninety-five Dollars 
and Sixtv-nine Cents ($895.69) with interest thereon from 
February 23, 1934, to be allocated as follows: against the 
Macon, Dublin, & Savannah Railroad Company, Southern 
Railway Company, Norfolk & Western Railway Company, 
and the Pennsylvania Railroad Company, jointly and sev¬ 
erally in the sum of Seven Hundred Eighty-five [Dollars 
and Eighty-one Cents ($785.81); against the Macon, Dub¬ 
lin & Savannah Railroad Company, Southern Railway Com¬ 
pany and The Pennsylvania Railroad Company, jointly and 
severally, in the sum of Ten Dollars and Thirty-thre^ Cents 
($10.33); against the Central of Georgia Railway Coppanv, 
(H. D. Pollard, Receiver), Southern Railway Company, 
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Norfolk & Western Railway Company, and the Pennsyl¬ 
vania Railroad Company, jointly and severally, in the sum 
of Thirty-three Dollars and Twenty-eight Cents ($33.28); 
against the Southern Railway Company, and The Pennsyl¬ 
vania Railroad Company, jointly and severally, in the sum 
of Sixty-six Dollars and Twenty-seven Cents ($66.27); 
plus ap attorney’s fee of Four Thousand Four Hundred 
Dollars ($4,400.00), and costs to be apportioned 

160 among the defendants as their interests appear. To 
the foregoing finding of the Court the defendants, in 

open Court, note an exception which is duly noted and al¬ 
lowed. 

| PROCTOR, Justice. 

161 Supreme Court of the District of Columbia. 

i Thursday, April 9, 1936. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 

******** 

It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this cause, it 
is so ordered, 

Wherefore, it is considered that plaintiff, Castanea Pa¬ 
per Company, a corporation recover of the defendants 
herein the sum of Twenty-five Thousand Three Hundred 
and Twenty-four Dollars and Forty-six Cents ($25,324.46) 
with interest thereon from February 23, 1934, said sum to 
be allocated as follows: against the Southern Railway Com¬ 
pany, Norfolk & Western Railway Company, Western 
Maryland Railway Company, Reading Company, The New 
York Central Railway Company, and the Eric Railroad 
Company, jointly and severally, in the sum of Two Thou¬ 
sand Six Hundred Eighty-five Dollars and Sixty-three 
Cents ($2685.63); against the Southern Railway Company, 
The Cincinnati, New Orleans and Texas Pacific Railway 
Company, and the Erie Railroad Company, jointly and 
severally, in the sum of Nine Hundred Thirty-two Dollars 
and Twenty-two Cents ($932.22); against the Southern 
Railway Company, The Baltimore & Ohio Railroad Com¬ 
pany, and the Buffalo, Rochester & Pittsburgh Railway 
Company, jointly and severally, in the sum of Ten Thou¬ 
sand Fourteen Dollars and Fifty-three Cents ($10,014.53); 
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against the Southern Railway Company, Norfolk & West¬ 
ern Railway Company, Western Maryland Railway Com¬ 
pany, Reading Company, The New York Central 

162 Railroad Company, and the Buffalo, Rochester & 
Pittsburgh Railway Company, jointly and severally, 

in the sum of Four Hundred Seven Dollars and Thirty-four 
Cents ($407.34); and against the Southern Railway Com¬ 
pany, Norfolk & Western Railway Company, and the Penn¬ 
sylvania Railroad Company, jointly and severally in the sum 
of Eleven Thousand Two Hundred Eighty-four Dollars and 
Seventy-four Cents ($11,284.74); and it is further consid¬ 
ered that plaintiff, New York and Pennsylvania Company, 
a corporation, recover of the defendants herein the sum of 
Eight Hundred Ninety-five Dollars and Sixty-nine Cents 
($895.69) with interest thereon from February 23, 1934, 
said sum to be allocated as follows: against the Macon, 
Dublin, & Savannah Railroad Company, Southern Railway 
Company, Norfolk & Western Railway Company, and The 
Pennsylvania Railroad Company, jointly and severally, in 
the sum of Seven Hundred Eighty-five Dollars and Eighty- 
one Cents ($785.81); against the Macon, Dublin & Savannah 
Railroad Company, Southern Railway Company and The 
Pennsylvania Railroad Company, jointly and seve rally, in 
the sum of Ten Dollars and Thirty-three Cents ($10.33); 
against the Central of Georgia Railway Company, (H. D. 
Pollard, Receiver), Southern Railway Company, Norfolk 
& Western Railway Company, and The Pennsylvania Rail¬ 
road Company, jointly and severally, in the sum of Thirty- 
three Dollars and Twenty-eight Cents ($33.28); aghinst the 
Southern Railway Company, and The Pennsylvania Rail¬ 
road Company, jointly and severally, in the sum of Sixty- 
six Dollars and Twenty-seven Cents ($66.27); plufe an at¬ 
torney’s fee of Four Thousand Four Hundred Dollars ($4,- 
400.00), together with costs of suit, to be apportioned 
among the defendants as their interests appear, and execu¬ 
tion thereof be had. 

From the foregoing judgment the defendants by 

163 their attorneys of record, in open Court, note an ap¬ 
peal to the United States Court of Appeal^ for the 

District of Columbia; whereupon, an undertaking io act as 
a supersedeas bond is hereby fixed in the sum of Forty-one 
Thousand Dollars ($41,000.00). 



172 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

Memorandum . 

APRIL 29, 1936. 

Supersedeas Undertaking of all defendants except 5 and 
11, $41,000. with Fidelity & Casualty Company of New York, 
surety, approved and filed. 


164 D. M. Bare Paper Co. vs. Macon, Dublin & Savannah 

R. Co. et al. Law No. 85328 

Petition to Enforce Award of Reparation by 
Interstate Commerce Commission 

Filed April 10 1935 

The petitioner, D. M. Bare Paper Company, respectfully 
petitioning, shows to the Court: 

1) The petitioner, D. M. Bare Paper Company, is and at 
all times hereinafter mentioned was a corporation organ¬ 
ized and existing under the laws of the State of Pennsyl¬ 
vania, and has at all times hereinafter mentioned had its 
principal office at Roaring Spring, Pa., and its manufactur¬ 
ing plant at Roaring Spring, Pa. 

2) The defendant, Macon, Dublin & Savannah Railroad 
Company, is and at all times hereinafter mentioned was a 
corporation duly organized and existing under the laws of 
the State of Georgia and said defendant is a common car¬ 
rier of property by railroad between points in the State of 
Georgia and other states, with its principal operating office 
at Macon, Ga. 

3) The defendant, Norfolk and Western Railway Com¬ 
pany, is and at all times hereinafter mentioned was a cor¬ 
poration duly organized and existing under the laws of the 
Commonwealth of Virginia and said defendant is a common 
carrier of property by railroad between points in the Com¬ 
monwealth of Virginia and the State of West Virginia and 
other states, with its principal operating office at Roanoke, 

Va. 

165 4) The defendant, The Pennsylvania Railroad 
Company, is and at all times hereinafter mentioned 

was a corporation duly organized and existing under the 
laws of the Commonwealth of Pennsylvania and said de¬ 
fendant is a common carrier of property by railroad be¬ 
tween points in the Commonwealth of Pennsylvania and 
other states and part of the road of said common carrier 
runs through the District of Columbia. 
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5) The defendant, Southern Railway Company, is and at 
all times hereinafter mentioned was a corporation duly or¬ 
ganized and existing under the laws of the Commonwealth 
of Virginia and said defendant is a common carrier of 
property by railroad between points in the States of North 
Carolina and South Carolina and other states with ixs prin¬ 
cipal operating office at McPherson Square, District of Co¬ 
lumbia. 

6) The defendants aforesaid, are and at all times herein¬ 
after mentioned were common carriers of property by rail¬ 
road between points in different states, and as such common 
carriers were and are subject to the provisions of the Inter¬ 
state Commerce Act (U. S. Code, Title 49, Chapter 1), be¬ 


ing the Act to Regulate Commerce, approved February 4, 
1887 (24 Stat. L. 379), as amended, and of all acts ahienda- 
tory thereof and supplemental thereto. 

7) Between July 30, 1926, and April 25, 1931, the peti¬ 
tioner caused to be shipped from various points in South 
Carolina and Georgia numerous shipments of clay to its 
plant at Roaring Spring, Pa., via the lines of the above- 
mentioned defendants and said defendants assessed and 
collected for the transportation of said shipments charges 
based on various freight rates, which said charges and 
rates were unjust, unreasonable and unlawful and in viola¬ 
tion of said Interstate Commerce Act, as hereinafter shown, 
and petitioner paid to the defendants all of the charges so 
assessed. 

8) On July 30,1928, the petitioner as complainant caused 
to be filed with the Interstate Commerce Commission a for¬ 
mal complaint being hereto attached, marked Exhibit “A” 
and made a part hereof as though herein fully sej forth, 
and in said complaint, docketed as No. 21347, alleged among 
other things that the rates and charges assessed bnd col¬ 


lected by said defendants on petitioner’s shipments of clay 
from points in South Carolina and Georgia to its plant at 
Roaring Spring, Pa., were and had been unjust, unreason¬ 
able and unlawful in violation of Section 1 of the afbresaid 
Interstate Commerce Act; that petitioner had paid 
166 and borne the rates and charges complaineq of on 
numerous shipments during the two years ^rior to 
the filing of said complaint; that petitioner had beeh dam¬ 
aged to the extent that such rates and charges were or had 
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been unreasonable, and prayed the Interstate Commerce 
Commission for an order commanding defendants to pay 
petitioner such sums as the Commission should, in view of 
the evidence to be adduced, consider that petitioner was en¬ 
titled to as an award of damages for the unlawful charges 
complained of. 

9) After full hearing and investigation the Interstate 
Commerce Commission made a report dated July 12, 1930, 
in said proceeding docketed as No. 21347 together with 
other proceedings, and reported in Volume No. 167 of the 
printed reports of the Interstate Commerce Commission at 
page No. 319 and entitled Vanderbilt Co. v. Atlantic Coast 
Line R. Co. In this report the Interstate Commerce Com¬ 
mission made certain findings and upon them based certain 
conclusions and among them the following appearing at 
pages 347 and 348 in said Volume, namely: 

“We find: 

“1. That the assailed rates, except those in Nos. 20409 
and 20734, from points of origin in North Carolina, South 
Carolina and Georgia to the destinations embraced in the 
several complaints were, are, and for the future will be, un¬ 
reasonable and unduly prejudicial to the extent that they 
exceeded, exceed, or may exceed, rates made 16 per cent of 
the contemporaneous first-class rates from and to the same 
points; * * * 

*####•#•*# 

4 4 Wei further find that of the complainants here asking 
for reparation the following made or received shipments 
and paid and bore the charges hereon: * * * in No. 21347, 
D. M. Bare Paper Company; * * * and that the aforesaid 
complainants have been damaged in the amount that the 
charges paid exceeded those that would have accrued at 
the rates and charges herein found reasonable; and that 
they are entitled to reparation with interest. The amount 
of reparation can not be determined on this record and the 
above-named complainants should comply with Rule V of 
the Rules of Practice.” 

10) The petitioner prepared reparation claim statements 
in conformity with Rule V of the Rules of Practice, said 
statements listing the shipments moving during the period 
covered by the findings of the Commission and showing, 
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among other things, the charges paid thereon, the reason¬ 
able charges thereon as found by the Commission, and the 
date on which charges were paid; that defendants were un¬ 
willing to certify that the said statements were correct, as 
contemplated by the said Rule V, and at the request of peti¬ 
tioner and other parties to the proceeding the Commission 
assigned No. 21347, and other cases, for further hearing 
for the purpose of affording the parties an oppor- 
167 tunity to submit proof of shipments made and of the 
payment and bearing of the charges thereon, and for 
the purpose of determining the amounts of reparation due 
the parties under the findings; that at said further hearing 
petitioner submitted evidence showing its shipments which 
had moved during the period covered by the Commission’s 
findings, and showing further, among other things, the 
charges paid thereon, the date on which charges were paid, 
and that petitioner paid and bore the said charges. 

11) After the said further hearing and investigation the 
Interstate Commerce Commission made a further report 
dated July 3, 1933, in said proceeding docketed is No. 
21347, together with other proceedings, and reported in 
Volume 194 of the printed reports of the Interstate Com¬ 
merce Commission at Page No. 702 and entitled R. T. Van¬ 
derbilt Co., Inc. v. Atlantic Coast Line R. Co. In this re¬ 
port the Interstate Commerce Commission resolved certain 
differences of opinion between shippers and receivers, on 
one hand, and the defendants as to the proper interpreta¬ 
tion of its original decision aforesaid and directed com¬ 
plainants, including your petitioner, and defendants to file 
with the Commission agreed statements of the reparation 
due under the findings, based on the evidence before the 
Commission and records submitted to defendants in accord 
with the stipulation between the parties, the substance of 
which stipulation the Commission states at pages 7Q8 and 
709 of its further report in said Volume No. 194, namely: 

“That complainants will submit to defendants rule V 
statements covering their claims accompanied with proof 
by affidavit as to the paying and bearing of freight charges, 
this manner of proof having been agreed to as sufficient, 
that complainants will turn over to defendants the freight 
bills for the purpose of checking, which freight bibs will 
later be returned to complainants, and following this check 
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the parties will undertake to certify to us agreed statements 
as to the amounts of reparation due under the findings 
made in these cases . 9 ’ 

12) The petitioner and defendants herein filed with the 
Interstate Commerce Commission stipulations setting forth 
the sums of reparation due under the Commission’s find¬ 
ings based on the evidence before the Commission and the 
records submitted to defendants by petitioner, said stipula¬ 
tions stating, among other things, the sums due from the 

defendants constituting each route; and the Inter- 
168 state Commerce Commission received the stipula¬ 
tions of petitioner and defendants. 

13) On August 21, 1934, the Interstate Commerce Com¬ 
mission, after receiving the aforesaid stipulations and 
agreed claim statement, made an order, relating to the pro¬ 
ceeding docketed as No. 21347 but also embracing another 
proceeding, a true copy of said order being hereto attached, 
marked Exhibit “B” and made a part hereof as though 
herein fully set forth, the portion of said order relating to 
the said proceeding in Docket No. 21347 being in words and 
figures as follows: 

“Order 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 21st 
day of August, A. D. 1934 

##****•*# 

No. 21347. 

D. M. Bare Paper Company 


v. 

Central of Georgia Railway Company, et al. 


It appearing, That on July 3, 1933, the Commission, en¬ 
tered its report on further hearing in the above entitled 
proceedings, and these proceedings now coming on for fur¬ 
ther consideration on the question of reparation, and the 
parties having filed stipulations with respect to shipments 
involved, based on statements filed as exhibits at said fur¬ 
ther hearing, which stipulations and report of July 3, 1933, 
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and prior reports herein are hereby referred to and made 
parts hereof; we find that complainants and interveners 
shown in the following table are entitled to awards of rep¬ 
aration from the defendants named below in the amounts 
set opposite their respective names with interest: 


Complainants 
# # # 


Defendants 
* # # 


* 


D. M. Bare Paper 

Company MD&S; Sou; N&W; and Penn 

Sou; N&W; and Penn 
Sou; N&W; and Penn 
Sou and Penn 


$ 


mounts 

* # 

157.05 
995.07 
244.76 
395.81 


£,792.69 

i 7 

It is therefore ordered , That the defendants, n^med in 
each of the groups shown in the above table, be, a^id they 
are hereby, authorized and directed to pay unto tlie com¬ 
plainants shown opposite said groups, on or before October 
5, 1934, the amounts set opposite their respective names in 
said table, with interest thereon at the rate of 6 percent per 
annum from the respective dates of payment of the charges 
assailed, as reparation on account of unreasonable rates 
charged for the transportation of numerous carloads of 
clay from producing points in North Carolina, South Caro¬ 
lina, and Georgia, to destinations in central, easteri trunk¬ 
line, and New England territories; and imported 
169 china clay from north Atlantic ports to destinations 
in the States of New Jersey, New York, andlin New 
England. 

By the Commission. 

GEORGE B. McGIN 


(Seal) 


\TY 
Secretary. 


Index of Abbreviations 


* # 

MD&S 
• # 

N&W 

Penn 
* # 




* 


* 


Macon, Dublin & Savannah Railroad Comjpany 




* 


Norfolk & Western Railway Company 
The Pennsylvania Railroad Company 


* 


Sou Southern Railway Company” 
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14) By subsequent orders in the said proceeding in No. 
21347, the Interstate Commerce Commission postponed the 
effective date of the said order of August 21, 1934 from 
October 5, 1934 to December 1,1934 by order dated Novem¬ 
ber 13,1934 and from December 1,1934 to February 1, 1935 
by order dated January 7, 1935, providing in each amenda¬ 
tory order “That the said order of August 21, 1934, shall 
in all other respects remain in full force and effect.’’ 

15) By the foregoing orders the Interstate Commerce 
Commission found that this petitioner was entitled to repa¬ 
ration with interest from the defendants herein named and 
directed the defendants named in each group in said order 
to pay to this petitioner on or before February 1, 1935, the 
sums set opposite their respective names with interest at 
the rate of six percent per annum from the respective dates 
of payment of the charges, as reparation on account of un¬ 
reasonable rates charged for the transportation of numer¬ 
ous carloads of clay from producing points in the South to 
northern destinations. Each of the said defendants herein 
and each of the defendants was served with a true copy of 
the said orders. 

16) The defendants herein did not pay to this petitioner 
on or before February 1, 1935, or at any time since, the 
reparation awarded with interest, as aforesaid, or any part 
thereof, though authorized and directed so to do by said 
order of the Interstate Commerce Commission made as of 
August 21, 1934, as amended, and refused and still refuse, 

to pay the petitioner said reparation, with interest, 
170 or any part thereof. The amounts so found by the 
Interstate Commerce Commission to be due from said 
defendants to the petitioner set out in said order of the In¬ 
terstate Commerce Commission made August 21, 1934, are 
still due and unpaid and the petitioner is entitled to recover 
the same with interest from the defendants as and for dam¬ 
ages and reparation on account of the unjust, unreasonable 
and unlawful rates and charges petitioner paid and bore. 

17) A reasonable attorney’s fee to be allowed in this 
action is the sum of One Thousand Dollars ($1,000.00). 

WHEREFORE the petitioner makes this petition for the 
enforcement of the said order of the Interstate Commerce 
Commission of August 21, 1934, as amended, provided by 
Section 16 of the said Interstate Commerce Act, as amended 
and supplemented, and respectfully prays: 
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1. That the defendants be summoned to file their answers 
or demurrers to this petition as required by law. 

2. That a time and place for the trial of this cai(se be 
fixed under the provisions of the Interstate Commerce Act. 

3. That this Court may hear, determine and adjudicate 
the matter in controversy in this cause. 

4. That petitioner may have judgment against the several 
defendants in the principal amounts provided in the said 
order of the Interstate Commerce Commission dated Au¬ 
gust 21, 1934, with interest on the principal amounts at six 
percent per annum from the dates charges were p^id to 
February 1, 1935, and with interest at six per cent per an¬ 
num on principal amounts and accrued interest from Feb¬ 
ruary 1, 1935, the effective date of the said order, the prin¬ 
cipal amounts due petitioner from the several defendants 
being as follows: 

From Macon, Dublin & Savannah Railroad Com¬ 
pany—Southern Railway Company—Norfolk 
and Western Railway Company and The 
Pennsylvania Railroad Company— $ 157.05' 

From Southern Railway Company—Norfolk & 

Western Railway Company and The Pennsyl¬ 
vania Railroad Company— $95.07 

From Southern Railway Company—Norfolk & 

Western Railway Company and The Pennsyl¬ 
vania Railroad Company— 1,244.76 

From Southern Railway Company and The 
Pennsylvania Railroad Company— 395.81 

171 5. That petitioner be allowed the sum of $1,000 as 

a reasonable attorney’s fee to be taxed and collected 
as a part of the costs of the suit and have judgment against 
the several defendants for the amount of such attorney’s 
fee so determined as well as for its other costs and dis¬ 
bursements to be taxed. 

6. That such order or orders may be made as the neces¬ 
sity of this cause requires or as to the Court may seem 
proper. 

WILBUR LA ROE, JR. 

FREDERICK E. BROWN. 

ARTHUR L. WINN, JR. 

Attorneys for Petitioner J 



180 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

172 Before the Interstate Commerce Commission 


Docket No. 21347 


D. M. Bare Paper Company 


vs. 

Central of Georgia Railway Company 

The Ann Arbor Railroad Company. 

Atlanta, Birmingham and Coast Railroad Company. 
Atlantic Coast Line Railroad Company. 

The Baltimore and Ohio Railroad Company. 

Buffalo, Rochester and Pittsburgh Railway Company. 
Carolina, Clinchfield and Ohio Railway. 

(Atlantic Coast Line Railroad Company and Louis¬ 
ville and Nashville Railroad Company, Lessees) 
Carolina, Clinchfield and Ohio Railway of South Caro¬ 
lina. 

(Atlantic Coast Line Railroad Company and Louis¬ 
ville and Nashville Railroad Company, Lessees.) 

The Central Railroad Company of New Jersey. 

The Chesapeake and Ohio Railway Company. 

Charleston & Western Carolina Railway Company. 

The Chicago and Alton Railroad Company. 

(William W. Wheeloek and William G. Bierd, Receiv¬ 
ers.) 

Chicago and Eastern Illinois Railway Company. 

Chicago and Erie Railroad Company. 

Chicago and North Western Railway Company. 

Chicago, Burlington & Quincy Railway Company. 
Chicago, Great Western Railroad Company. 

Chicago, Indianapolis and Louisville Railway Company. 
The Chicago, Milwaukee, St. Paul and Pacific Railroad 
Company. 

Chicago, St. Paul, Minneapolis and Omaha Railway Com¬ 
pany. 

The Cincinnati., Indianapolis & Western Railroad Com¬ 
pany. 

The Cincinnati, New Orleans and Texas Pacific Railway 
Company. 
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The Cincinnati, Northern Railway Company. 

The Cleveland, Cincinnati, Chicago and St. Louis Rail¬ 
way Company. 

The Delaware, Lackawanna and Western Railroad Com¬ 
pany. 

The Detroit and Toledo Shore Line Railroad Company. 
Detroit, Toledo and Ironton Railroad Company. 

Elgin, Joliet and Eastern Railway Company. 

Erie Railroad Company. 

Evansville, Indianapolis & Terre Haute Railway Com¬ 
pany. 

Georgia and Florida Railway 
(H. W. Purvis, Receiver) 

Georgia Railroad & Banking Company. 

(Operated as the Georgia Railroad By Lesseei: At¬ 
lantic Coast Line Railroad Company, Louisviljle and 
Nashville Railroad Company.) 

Grand Trunk Railway System. 

(Lines West of Detroit and St. Clair Rivers) Com¬ 
prising the following carriers: 

The Chicago, Detroit and Canada Grand Trunk 
173 Junction Railroad Company 

(Canadian National Railway Company, Lessee.) 
Cincinnati, Saginaw and Mackinaw Railroad Company. 

(Canadian National Railway Company, Lessee.) 
Detroit, Grand Haven and Milwaukee Railway Com¬ 
pany. j 

Grand Trunk-Milwaukee Car Ferry Company. j 
Grand Trunk Western Railway Company. 

The Michigan Air Line Company. 

Toledo, Saginaw and Muskegon Railway Comphny. 
Great Northern Railway Company. 

The Hocking Valley Railway Company. 

Illinois Central Railway Company. 

Lehigh Valley Railroad Company. 

Louisville and Nashville Railroad Company. 

Macon, Dublin & Savannah Railroad Company. 

The Michigan Central Railway Company. 

The Minneapolis & St. Louis Railroad Company. 

(W. H. Bremner, Receiver.) 

Minneapolis, St. Paul & Sault Ste. Marie Railway Com¬ 
pany. 


182 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

Missouri Pacific Railroad Company. 

Mobile and Ohio Railroad Company. 

The Nashville, Chattanooga & St. Louis Railroad. 

The New York Central Railroad Company. 

The New York, Chicago and St. Louis Railroad Com¬ 
pany. 

New York, Ontario and Western Railway Company. 
Norfolk and Western Railway Company. 

Norfolk and Western Railway Company. 

Norfolk Southern Railroad Company. 

Northern Alabama Railway Company. 

Northern Pacific Railway Company. 

Georgia & Florida Railroad. 

The Pennsylvania Railroad Company. 

Pere Marquette Railway Company. 

The Pittsburgh and Lake Erie Railroad Company. 
Reading Company. 

Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany. 

St. Louis Merchants Bridge Terminal Railway Company. 
St. Louis San Francisco Railway Company. 

Seaboard Air Line Railway Company. 

Southern Railway Company. 

Terminal Railroad Association of St. Louis. 

Wabash Railway Company. 

Western Maryland Railway Company. 

West Shore Railroad. 

(The New York Central Railroad Company, Lessee) 
The Wheeling and Lake Erie Railway Company. 
Winston-Salem Southbound Railway Company. 


174 Complaint 

The complaint of the above named complainant respect¬ 
fully shows: 

I. 

That complainant is a corporation organized and exist¬ 
ing under the laws of the State of Pennsylvania, with its 
principal office and place of business at Roaring Spring, 
Pa., and that it is engaged in the manufacture of paper at 
Roaring Spring, Pa. 
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That defendants are common carriers engaged 
transportation of property wholly by railroad, or 
by railroad and partly by water, between points 
States of South Carolina and Georgia and points 
States of Virginia, West Virginia, Maryland, Penns 
and other States, and as such common carriers are 
to the provisions of the Interstate Commerce Act. 

m. 


in the 
partly 
in the 
in the 
ylvania 
subject 


That the manufacture of paper at its plant at tl^e point 
mentioned in Paragraph I hereof, complainant h^s used, 
now uses, and will continue to use large quantities of clay, 
a substantial portion of which has been, is now ind will 
continue to be shipped from various points in South Caro¬ 
lina and Georgia, representative shipping points being 
Bath, S. C., Langley, S. C., Gordon, Ga., McIntyre, Ga., and 
Dry Branch, Ga. 

IV. 

That the rates which have been and are now charged for 
the transportation of clay in carloads from points in South 
Carolina and Georgia to the destinations mentioned in 
paragraph I hereof, are the rates published in Agent 
Glenn’s I. C. C. No. A-612 and prior issues. 


That in the sale of paper manufactured as the poi nt men¬ 
tioned in paragraph I hereof, complainant is in keen and 
active competition with the other manufacturers of like 
kinds of paper situated at various points of which the fol¬ 
lowing are representative, viz: 

In Trunk Line Territory: Philadelphia, Pa., Wilming¬ 
ton, Del., Johnsonburg, Pa., Spring Cove, Pa., Richmond, 
Va. 

In Central Freight Association Territory: Hamilton, 
Ohio, Chillicothe, Ohio, Kalamazoo, Mich. 

In Buffalo Pittsburgh Border Territory: Niagara Falls, 
N. Y., North Tonawanda, N. Y., Erie, Pa. 

In Wisconsin: Appleton, Wis., Neenah, Wis., Ea^i Claire, 
Wis., Port Edwards, Wis. 
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In Southern Territory: Canton, N. C., Kingsport, 
175 Tenn. 


VI. 

That the rates on clay, in carloads, published and charged 
by defendants from origins in South Carolina and Georgia 
to the destinations referred to in paragraph V hereof are 
now and have been actually and/or relatively lower than 
the rates contemporaneously published and charged on clay 
in carloads from the same origins to Roaring Spring, Pa. 

VII. 

That the rates on clay, in carloads, from points in South 
Carolina and Georgia published in Agent Glenn’s Tariff 
I. C. C. A-612 and prior issues thereof, to Roaring Spring, 
Pa., have been, are, and will continue to be unjust and un¬ 
reasonable in violation of Section 1 of the Interstate Com¬ 
merce Act and unduly prejudicial to complainant and un¬ 
duly preferential to complainant’s competitors located at 
the points referred to in paragraph V hereof in violation of 
Section 3 of the said Act. 

VIII. 

During the period of two years prior to the filing of this 
complaint, complainant has received numerous shipments 
of clay, in carloads, at its mill located at the point enumer¬ 
ated in paragraph I hereof, shipped from various points 
in South Carolina and Georgia and has paid and borne the 
freight (charges thereon, and complainant has been dam¬ 
aged to the extent that the said rates are and have been 
unjust or unreasonable or otherwise unlawful. 

Whereof complainant prays that defendants may be sev¬ 
erally required to answer the charges herein: that after 
due hearing and investigation an order be made command¬ 
ing the said defendants and each of them to cease and de¬ 
sist from the aforesaid violations of the said Act and estab¬ 
lish and put in force and apply in future to the transporta¬ 
tion of day, in carloads, from points in South Carolina and 
Georgia, in lieu of the rates attacked herein, such other 
rates as the Commission may deem reasonable and just, and 
also to pay to complainant by wa}r of reps,ration for the un¬ 
lawful charges hereinbefore alleged such sums as, in view 
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of the evidence to be adduced herein, the Commissio4 shall 
determine that complainant is entitled to as an awird of 
damage under the provisions of the said Act for violations 
thereof: and that such other and further order or orders 
be made as the Commission may consider proper in the 
premises. 

D. M. BARE PAPER COMPANY 
By (Signed) E. E. HOSTLER, 
Traffic Manager 
Penn Central Building, 
Altoona, Pa. 

Dated At 
Altoona, Pa. 

July 27,1928. 

176 “Order 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 21st 
day of August, A. D. 1934 

No. 20409 

International Paper Company, et al. 


v. 


The Baltimore & Ohio Railroad Company, et a 




No. 21347 

D. M. Bare Paper Company 

v. 

Central of Georgia Railway Company, et al. 


It appearing, That on July 3, 1933, the Commission, en¬ 
tered its report on further hearing in the above entitled 
proceedings, and these proceedings now coming on for 
further consideration on the question of reparation, and 
the parties having filed stipulations with respect t<|> ship¬ 
ments involved, based on statements filed as exhibits at said 
further hearing, which stipulations and report of July 3, 
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1933, and prior reports herein are hereby referred to and 
made parts hereof; we find that complainants and inter¬ 
veners shown in the following table are entitled to awards 
of reparation from the defendants named below in the 
amounts set opposite their respective names with interest: 


Complainants 

Defendants 

Amounts 

Ticonderoga Pulp 
& Paper Com- 

pany 

Rdg; CRRof N J; and D&H 

$ 1,777.34 

Do 

Rdg; LV and D&H 

576.35 

Do 

Penn and D&H 

1,275.32 

Do 

MeC and D&H 

6,943.03 

Do 

B&M and D&H 

1,268.94 

International Pa- 

per Company 

Penn and D&H 

202.11 

Do 

Rdg; LV; and D&H 

2,132.42 

Do 

B&O; Rdg; LV; and D&H 

492.97 

Do 

MeC; and D&H 

2,650.96 

Do 

D&H 

83.58 

Do 

Rdg; LV; and D&H 

413.12 

Do 

Penn and D&H 

10.31 

Do 

Rdg; CRRofNJ; and D&H 

4.42 

Do 

D&H 

907.91 

Do 

MeC and D&H 

80.68 

Do 

MeC and D&H 

118.24 

Do 

Penn; NYNH&H; B&M; and MeC 441.17 

Do 

Penn; D&H; B&M; and MeC 

114.03 

Dd 

Penn and NYNH&H 

107.35 

Do 

Rdg; CERofNJ; and NYNH&H 457.88 

Do 

Penn; D&H; and B&M 

171.21 

Do 

Rdg; LV; D&H; and B&M 

217.85 

Do 

Penn; NYNH&H; and B&M 

81.52 

International Pa- 

per Company 

B&M 

2,259.23 

Do 

B&M 

41.64 

Do 

B&M 

50.56 

Do 

Penn; NYNH&H; and B&M 

62.97 

Do 

Penn; D&H; and B&M 

122.01 
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177 Complainants Defendants 
International Pa- 



mounts 


per Company Rdg; LV; D&H; and B&M 240.55 

Do B&O; Rdg; NYNH&H; and B&M 172.04 

Do B&M JL,085.01 


Do B&M 


38.20 


D. M. Bare Paper 

Company MD&S; Sou; N&W; and Penn 157.05 

Do Sou; N&W; and Penn 995.07 

Do Sou; N&W; and Penn 1,244.76 

Do Sou and Penn 395.81 


It is therefore ordered , That the defendants, njjmed in 
each of the groups shown in the above table, be, and they 
are hereby, authorized and directed to pay unto the com¬ 
plainants shown opposite said groups, on or before October 
5, 1934, the amounts set opposite their respective names in 
said table, with interest thereon at the rate of 6 percent per 
annum from the respective dates of payment of the charges 
assailed, as reparation on account of unreasonable rates 
charged for the transportation of numerous carloads of 
clay from producing points in North Carolina, South Caro¬ 
lina, and Georgia to destinations in central, eastern trunk¬ 
line, and New England territories; and imported chi na clay 
from north Atlantic ports to destinations in the Spates of 
New Jersey, New York, and in New England. 

By the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary. 

Index of Abbreviations 

B&M Boston & Maine Railroad. 

B&O The Baltimore & Ohio Railroad Company. 
CRRofNJ The Central Railroad Company of New Jersey. 
D&H The Delaware & Hudson Company. 

LV Lehigh Valley Railroad Company. 

MeC Maine Central Railroad Company. 

MD&S Macon, Dublin & Savannah Railroad Company. 
NYNH&H The New York, New Haven & Hartford Railroad 
Company. 
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N&W Norfolk & Western Railroad Company. 

Penn The Pennsylvania Railroad Company. 

Rdg Reading Company. 

Sou ; Southern Railway Company. ’ ’ 

178 Joint and Several Plea of Defendants etc . 

Filed May 7 1935. 

*#*#*## * # 

Now come defendants, Macon, Dublin & Savannah Rail¬ 
road Company, Norfolk and Western Railway Company, 
The Pennsylvania Railroad Company and Southern Rail¬ 
way Company, and for joint and several plea to the decla¬ 
ration filed by plaintiff in the above entitled cause, say they 
admit that plaintiff is a corporation, organized under the 
laws of the State of Pennsylvania, with its principal office 
and manufacturing plant at Roaring Spring, Pennsylvania; 
they admit that each and all of said defendants are and 
were during the periods mentioned in said declaration com¬ 
mon carriers by railroad operating in interstate commerce, 
subject to the provisions of the Act to Regulate Commerce, 
approved February 4, 1887, as amended; they admit that 
plaintiff caused various shipments of clay to be transported 
over the lines of said defendants from points in South 
Carolina and Georgia to Roaring Spring, Pennsylvania, 
and that defendants assessed and collected, and plaintiff 
paid, for such transportation, freight charges based upon 
rates set forth in legally published tariffs filed with 

179 the Interstate Commerce Commission, but deny that 
such charges or rates were unjust, unreasonable, un¬ 
lawful or in violation of the provisions of said Act to Regu¬ 
late Commerce; they admit that on, to-wit, July 30, 1928, 
a certain complaint was filed with the Interstate Commerce 
Commission, which was given the Docket No. 21347, and 
admit that the copy of said complaint, marked “Exhibit 
A” and attached to the declaration is correct; they admit 
that following a hearing in said proceeding, the Interstate 
Commerce Commission issued a report, dated July 12, 1930, 
certain portions of which are correctly quoted in said dec¬ 
laration, but deny that the conclusions therein stated were 
based upon the findings therein contained; they admit that 
plaintiff prepared certain claim statements as contemplated 
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by Rule V of the Rules of Practice before the Interstate 
Commerce Commission and that defendants refused to 
certify to the correctness of said statements; they admit 
that the Interstate Commerce Commission thereafter held 
a further hearing in said proceeding at which evidence was 
submitted concerning the amount of reparation alleged to 
be due under said report, and issued a further report, dated 
July 3, 1933, a paragraph of which is correctly quoted in 
said declaration; they admit that thereafter plaintiff and 
defendants prepared and filed with the Interstate Com¬ 
merce Commission a stipulation setting forth the £ums of 
reparation called for under the findings contained in the 
reports of the Commission aforesaid, it being further 
agreed in said stipulation 4 4 that the foregoing stipulation 
simply represents an effort by the parties to relieve the 
Commission of the burden of checking Rule V statements 
and is not to be interpreted as a certification of suih state¬ 
ments and is not to be taken as an admission, express or 
implied, that the Commission’s findings in the above en¬ 
titled case are correct or lawful, or that defendants, or any 
of them, are liable to anyone for the amounts above indi¬ 
cated, or for any amount, or that anyone is entitled 
180 to reparation in respect thereof,” but deny that said 
findings or said sums of reparation were based upon 
the evidence before the Commission in said proceeding; 
they admit that on, to-wit, August 21,1934, the Commission 
issued a reparation order in said proceeding and admit that 
the copy of said reparation order, marked 44 Exhibit B” 
and attached to the declaration, is correct and that a por¬ 
tion of said reparation order is correctly quoted in said 
declaration; they admit that by subsequent orders; in said 
proceeding, dated November 13, 1934, and January) 7, 1935, 
the Interstate Commerce Commission postponed t|he effec¬ 
tive date of said reparation order, dated August 21, 1934, 
from October 5, 1934, to December 1, 1934, and further 
from December 1, 1934, to February 1, 1935, it being pro¬ 
vided in said amendatory orders that said reparation order 
of August 21, 1934, should in all other respects remain in 
full force and effect; they admit that each and alL of said 
defendants were duly served with a true copy of said 
reparation order and of each of said amendatory orders 
and that each and all of said defendants have refused and 
still refuse to pay the reparation set forth in said repara- 
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tion order, but deny that said amounts are due plaintiff or 
that plaintiff is entitled to recover the same; defendants 
deny that plaintiff is entitled to an allowance for attorney’s 
fee in the amount of One Thousand Dollars ($1,000) or in 
any sum whatsoever; defendants further say that said re¬ 
ports and reparation order of the Commission are wholly 
unsupported by and are contrary to the evidence in said 
proceeding, that said reparation order is not supported by 
and is contrary to the findings contained in said reports 
and that said reparation order is therefore contrary to law 
and void; defendants further say that the Commission had 
at the hearings in said proceeding no competent evidence 
that said charges and rates were unjust, unreason- 
181 able or otherwise unlawful; defendants further say 
that said reparation order of August 21, 1934, and 
the reports and orders of the Commission referred to in 
plaintiff’s petition, all of which orders and reports were 
made and entered in connection with or in pursuance of 
the decisions of the Commission in R. T. Vanderbilt Co. et 
al. v. Atlantic Coast Line Railroad Company, et al., Docket 
No. 20482 and cases reported therewith, all of which cases 
are herein referred to as the 44 Vanderbilt cases”, and which 
are described, referred to and alleged in plaintiff’s petition, 
are not final and are void and inoperative for the follow¬ 
ing reasons: 

(a) That in making the said order and orders and re¬ 
ports, the Commission acted so arbitrarily and so unjustly 
as to fix rates and award reparations contrary to evidence 
and without evidence to support the rates so fixed and the 
reparations so awarded, in that the Commission in said 
orders and reports prescribed as reasonable for the past 
and made awards of reparations to the basis of a level of 
rates in respect of shipments of clay from Georgia, North 
Carolina and South Carolina to destinations in trunk line 
and New England territories—which comprehend generally 
the States of New York, Pennsylvania, New Jersey, Mary¬ 
land, Delaware, West Virginia, and the .New England 
States and within one of which States plaintiff’s plant is 
located—which said level of rates was materially lower 
than the level of rates prescribed by the Commission in the 
same reports and orders as reasonable for the past and as 
the basife of awards of reparation in respect of shipments 
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of clay from Georgia, North Carolina and South Carolina 
to destinations in Central territory—which comprehends 
generally the States of Ohio, Illinois, Indiana, and Michi¬ 
gan; that there was no evidence of record before the Com¬ 
mission to support the said prescription of rates or which 
supported the act of the Commission in awarding repara¬ 
tion on past shipments of clay to trunk line and New] Eng¬ 
land territories to a level of rates materially lower 
182 than the particular level of rates prescribed an(jl fixed 
by it in said orders and reports as reasonable for 
application and as a basis of awards of reparation in re¬ 
spect of past shipments to Central Territory; that the evi¬ 
dence of record before the Commission justified and re¬ 
quired the Commission to prescribe as reasonable for ap¬ 
plication in the past and as a basis of awards of reparation 
in respect to shipments of clay to trunk line and New Eng¬ 
land territories a level of rates not lower than the particu¬ 
lar level of rates prescribed and fixed as reasonable to 
Central territory and that in so prescribing such materially 
lower level of rates for application in the past and in or¬ 
dering reparation to plaintiff on the basis thereof, the Com¬ 
mission acted arbitrarily and without support of evidence 
and contrary to the evidence and that the said order is 
without support in and is contrary to the evidence, and is 
unlawful and void. 

(b) That in making the said order and orders and re¬ 
ports the Commission exercised its authority in such an 
unreasonable manner as to cause it to be within the ele¬ 
mentary rule that the substance, and not the shadow, de¬ 
termines the validity of the exercise of the power ip. that 
the level of the rates fixed by the Commission as reasonable 
for the past for application to, and as a basis for orders 
awarding reparations on, plaintiff’s shipments of clay 1 from 
Georgia and South Carolina, and other shipments of clay 
from Georgia, North Carolina and South Carolina to des¬ 
tinations in trunk line and New England territories, is ma¬ 
terially lower than the level of rates which the Commission 
itself in these and related proceedings recognized as a 
maximum reasonable level of rates for past application to 
the said traffic and is materially lower than the level of 
rates recognized by the Commission as reasonable for the 
same period in the past for application to shipments of clay 
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from producing points in Kentucky, Tennessee and Florida 
to destinations in trunk line and New England terri- 

183 tories, and that the Commission by ordering repara¬ 
tion on shipments of clay to trunk line and New Eng¬ 
land territories on a level of rates materially lower than 
the level found by the Commission to be reasonable for past 
application to Central territory, exercised its authority in 
such an unreasonable manner as to cause such exercise to 
be within the elementary rule that the substance, and not 
the shadow, determines the validity of the exercise of its 
power and that said order and orders are unlawful and 
void. 

(c) That the said order and orders and reports were 
based upon a. mistake of law in that the Commission pre¬ 
scribed as reasonable for the past and ordered awards of 
reparation on the basis of a level of rates on shipments of 
clay from Georgia, North Carolina and South Carolina to 
destinations in trunk line and New England territories, in¬ 
cluding plaintiff’s shipments of clay from Georgia and 
South Carolina, which level is substantially lower than the 
level which the Commission in this and other proceedings 
recognized as the maximum reasonable level of rates which 
might have been charged lawfully on such past shipments, 
whereas the Commission did not have and lacked the power 
to, fix as reasonable for the past, and to order awards of 
reparation to the basis of, a level of rates materially lower 
than a maximum reasonable level of rates for the past and 
that the said order and orders are based upon a mistake of 
law and are unlawful and void. 

(d) That the said order and orders and reports were 
based upon a mistake of law in that the Commission—in 
determining that a reasonable level of rates for application 
to past shipments of clay from Georgia, North Carolina, 
and South Carolina to destinations in trunk-line and New 
England territories would have been a materially lower 
level than that particular level of rates contemporaneously 
determined by it to have been reasonable for application 
to past shipments of clay from Georgia, North Carolina, 

and South Carolina to to destinations in Central ter- 

184 1 ritory, and in ordering awards of reparation on com- 
1 plainant’s shipments to the basis of such materially 

lower level of rates—took into consideration, and fixed as 
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reasonable for application to said past shipments of clay 
to destinations in trunk-line and New England territories 
a materially lower level of rates than it otherwise would 
have determined upon as a reasonable maximum l^vel of 
rates because of, the depressing effect on the level of all¬ 
rail rates, applicable to certain other traffic not including 
clay between points in south Atlantic States and points in 
trunk-line and New England territories, of lower rates on 
such other traffic maintained by or in connection with com¬ 
peting carriers by water operating between ports on the 
Atlantic coast, despite the fact that at no time during the 
period in which complainants’ shipments moved or during 
the pendency of the Vanderbilt cases before the Commis¬ 
sion had there existed any such competition of water routes 
as would have affected the ability of the rail carriers to 
maintain maximum reasonable all-rail rates on clay from 
Georgia, North Carolina, and South Carolina to destina¬ 
tions in trunk-line and New England territories and despite 
the fact that the Commission is not empowered, beciuse of 
water competition or otherwise, to fix as reasonable for 
application in the past or as a basis for awards of repara¬ 
tion rates which are less or lower than maximum reason¬ 
able rates; that the Commission in the said order and or¬ 
ders and reports, because of the existence of water compe¬ 
tition in respect of certain traffic other than clay, fixed as 
reasonable for application to past shipments of clay from 
Georgia, North Carolina, and South Carolina to destina¬ 
tions in trunk-line and New England territories a basis of 
all-rail rates, and awarded reparation to the level tjhereof, 
which basis was materially lower than the maximhm rea¬ 
sonable basis or level of all-rail rates which might lawfully 
have been charged on the said past shipments of chjy; that 
in making such order and orders and reports the 
185 Commission made a mistake of law in that it pro¬ 
ceeded upon the erroneous view that it might law¬ 
fully fix as reasonable for application to such past ship¬ 
ments, and might lawfully order awards of reparation to 
the basis of, a level of rates materially lower than a maxi¬ 
mum reasonable level of rates; and that the said order and 
orders and reports are unlawful and void in that they are 
founded upon a mistake of law. 
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(e) That the said order and orders and reports were 
beyond the statutory power of the Commission and beyond 
the power which it would exercise by statute in that the 
Commission fixed as reasonable for the past and ordered 
awards of reparation on the basis of a level of rates on 
shipments of clay from points in Georgia, North Carolina 
and South Carolina to destinations in trunk line and New 
England territories, including- plaintiff’s shipments of clay 
from Georgia and South Carolina, which level was ma¬ 
terially lower than a maximum reasonable level of rates 
and lower than the level which the Commission itself in the 
Vanderbilt cases and in other and related proceedings 
recognized and has recognized as a maximum reasonable 
basis for application to past shipments and as a basis for 
awards of reparation, and that in so doing the Commission 
has proceeded and acted beyond the bounds of its lawful 
statutory authority and that the said order and orders are 
unlawful and void. 

Defendants deny that plaintiff was damaged or is en¬ 
titled to recover from defendants the amount claimed in 
said declaration or any amount whatsoever, and deny each 
and all of the allegations in said declaration not herein 
specifically denied or mentioned. 

McKENNEY, FLANNERY & 
CRAIGHILL 
By R. A. BOGLEY 
Attorneys for Defendants. 

JOSEPH F. ESHELMAN, 

RICHARD B. GWATHMEY, 

CHARLES CLARK, 

D. LYNCH YOUNGER, 

Of Counsel. 

186 Memorandum 

MAY 21, 1935. 

Note of Issue and Notice, filed. 
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i86y 2 


Waiver of Jury 
Filed March 13 1936. 


agree 

with- 


Plaintiff and the defendants, by their attorneys, hereby 
waive a jury in the above cause and stipulate and 
that the issues of fact may be determined by the Court 
out the intervention of a jury. 

ARTHUR L. WINN JR. 
Attorney for Plaintiff 

McKENNEY, FLANNER^ & 
CRAIGHILL, 

By R. A. BOGLEY 
Attorneys for Defendants . 

Memo . 
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Filed March 20 1936 


Agreeably to conclusion reached in this case, a formal 
finding of a general nature will be made in favor pf the 
Plaintiff. The finding will be recorded after counsel have 
met with me for the fixing of attorneys’ fees. 

Will counsel in the five related cases kindly agree upon 
an early date for a hearing concerning fees? I shall ap¬ 
preciate it if at that time a separate memorandum will be 
furnished in each case stating the amount of damagp to be 
awarded and the date from which interest will run. 

March 20, 1936 

JAMES M. PROCOTR 

Justice 

Copies to: 

WILBUR LA ROE, JR., ESQ. 

McKENNEY, FLANNERY & CRAIGHILL, ESQS.| 

188 Filed April 3, 1936. 

This cause having been heretofore argued and submitted 
to the Court, the Court this day finds for the petitioner in 
the sum of Three Thousand Eight Hundred Thirty-three 
Dollars and Ten Cents ($3833.10) with interest thereon 
from February 1,1934; said sum to be allocated as f pllows: 
against Macon, Dublin & Savannah Railroad Company, a 
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corporation, Southern Railway Company, a corporation, 
and The Pennsylvania Railroad Company, a corporation, 
jointly and severally, in the sum of Two Hundred Thirty- 
three Dollars and Fifteen Cents ($233.15); against South¬ 
ern Railway Company, a corporation, Norfolk and Western 
Railway Company, a corporation, and The Pennsylvania 
Railroad Company, a corporation, jointly and severally, in 
the sum of Three Thousand Eighty-seven Dollars and Nine 
Cents ($3087.09); against the Southern Railway Company, a 
corporation, and The Pennsylvania Railroad Company, a 
corporation, jointly and severally, in the sum of Five Hun¬ 
dred Twelve Dollars and Eighty-six Cents ($512.86); plus an 
attorney’s fee of Six Hundred Fifty Dollars ($650.00) and 
costs to be apportioned among the defendants as their in¬ 
terests appear. To the foregoing finding of the Court the 
defendants, in open Court, note an exception which is duly 
noted and allowed. 

PROCTOR, 

Justice. 

189 Supreme Court of the District of Columbia. 

Thursday, April 9, 1936. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

********* 

It appearing under rule of Court that judgment should 
be entered on the finding of the Court in this cause, it is so 
ordered. 

WHEREFORE, it is considered that petitioner recover 
of the defendants herein the sum of Three Thousand Eight 
Hundred Thirty-three Dollars and Ten Cents ($3833.10) 
with interest thereon from February 1, 1934; said sum to 
be allocated as follows: against Macon, Dublin & Savannah 
Railroad Company, a corporation, Southern Railway Com¬ 
pany, a corporation, and The Pennsylvania Railroad Com¬ 
pany, a corporation, jointly and severally, in the sum of 
Two Hundred Thirty-three Dollars and Fifteen Cents 
($233.15); against Southern Railway Company, a corpora¬ 
tion, Norfolk and Western Railway Company, a corpora¬ 
tion, and The Pennsylvania Railroad Company, a corpora¬ 
tion, jointly and severally, in the sum of Three Thousand 
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Eighty-seven Dollars and Nine Cents ($3087.09); a^inst 
the Southern Railway Company, a corporation, and The 
Pennsylvania Railroad Company, a corporation, jointly 
and severally, in the sum of Five Hundred Twelve dollars 
and Eighty-six Cents ($512.86); plus an attorney’s fee of 
Six Hundred Fifty Dollars ($650.00), together with costs 
of suit, to be apportioned among the defendants as their 
interests appear, and execution thereof be had. 

From the foregoing judgment the defendants by 

190 their attorneys of record, in open Court, note an ap¬ 
peal to the United States Court of Appeals for the 

District of Columbia; whereupon, an undertaking to act as 
a supersedeas bond is hereby fixed in the sum of Six Thou¬ 
sand Dollars ($6000.00). 

Memorandum. 

APRIL 29, 1936. 

Supersedeas Undertaking of all defendants for $6,000.00 
with Fidelity Casualty Company of New York, surety, ap¬ 
proved and filed. 

191 In the Supreme Court of the District of Columbia 

Holding a District Court 
At Law No. 85245 

Empire Floor & Wall Tile Co., Inc., Plaintiffs , 

vs. 

Carolina, Clinchfield and Ohio Railway, (Atlantic Coast 
Line Railroad Company, and Louisville and Nashville 
Railroad Company, Lessees), Norfolk & Western 
Railway Company, The Pennsylvania Railroad Com¬ 
pany, Lehigh Valley Railroad Company, Western 
Maryland Railway Company, Reading Company, The 
Baltimore & Ohio Railroad Company, Defendants. 

Filed March 25 1935 

********* 

To the Honorable Judges of the Supreme Court of the Dis¬ 
trict of Columbia: 

The petition of Empire Floor & Wall Tile Co., Inc, New 
Jersey Coated Paper Company, and Lowe Paper Company, 
all corporations, plaintiffs herein, respectfully shows: 
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I 

That the Empire Floor & Wall Tile Co., Inc., is a cor¬ 
poration organized and existing under and by virtue of 
the laws of the State of Ohio, with its principal office at 
507 West 33rd Street, New York, N. Y., and a plant at 
Metuehen, N. J., where it manufactures tile and other prod¬ 
ucts; 

That the New Jersey Coated Paper Company, is a cor¬ 
poration organized and existing under and by virtue of 
the laws of the State of New Jersey, with its principal office 
and plant located at Montclair, N. J.; 

That the Lowe Paper Company, is a corporation organ¬ 
ized and existing under and by virtue of the laws of the 
State i of New Jersey, with its principal office and plant 
located at Ridgefield, N. J. 

n 

That the Carolina, Clinchfield and Ohio Railway (Atlan¬ 
tic Coast Line Railroad Company, and Louisville and Nash- 
iville Railroad Company, Lessees), is a common car- 
192 i rier corporation operating an interstate railroad 
among other places in and through the State of Ten¬ 
nessee, with its principal operating office in Erwin, Ten¬ 
nessee; 

That the Norfolk & Western Railway Company is a com¬ 
mon carrier corporation operating an interstate railroad 
among other places in and through the State of Virginia, 
with its principal operating office in Roanoke, Virginia; 

That the Pennsylvania Railroad Company is a common 
carrier corporation, operating an interstate railroad, 
among other places, in and through the District of Colum¬ 
bia, with its principal operating office in Philadelphia, 
Pennsylvania; 

That the Lehigh Valley Railroad Company, is a common 
carrier corporation operating an interstate railroad among 
other places in and through the State of Pennsylvania, with 
its principal operating office in New York, New York; 

That the Western Maryland Railway Company, is a com¬ 
mon carrier corporation, operating an interstate railroad, 
among other places, through the State of Maryland, with 
its principal operating office in Baltimore, Maryland; 
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That the Reading Company, is a common carrier Corpo¬ 
ration operating an interstate railroad among other places 
in and through the State of Pennsylvania, with its princi¬ 
pal operating office in Philadelphia, Pennsylvania; 

That The Baltimore & Ohio Railroad Company, is ^ com¬ 
mon carrier corporation, operating an interstate railroad, 
among other places, in and through the District of Colum¬ 
bia, with its principal operating office in Baltimore, Mary¬ 
land; 

That the Central Railroad Company of New Jersey, is 
a common carrier corporation operating an interstate rail¬ 
road among other places in and through the State o^ New 
Jersey, with its principal operating office in New York, 
New York; 

That the Wharton & Northern Railroad Company, is a 
common carrier corporation operating an interstate rail¬ 
road among other places in and through the State of New 
Jersey, with its principal operating office at Wharton, New 
Jersey; 

That the New York, Susquehanna & Western Rail - 
193 road Company, is a common carrier corporation 
operating an interstate railroad among other places 
in and through the State of New Jersey, with its principal 
operating office in Cleveland, Ohio; 

That the Erie Railroad Company, is a common carrier 
corporation operating an interstate railroad among other 
places in and through the State of Ohio, with its principal 
operating office at Cleveland, Ohio. 

Ill 

That the said common carriers, defendants herein, are 
each engaged in the transportation of property in inter¬ 
state commerce and as such are subject to the Interstate 
Commerce Act, approved February 4, 1887, and the Acts 
supplementary thereto and amendatory thereof, particu¬ 
larly as embraced in Title 49, Sectional and Section 16, 
paragraphs 2, 3 and 4 of the United States Code Annotated, 
under which this action is brought and are subject to the 
jurisdiction of this Court under the provisions of the afore¬ 
said laws and of the sections of the United States Code 
Annotated mentioned. 
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IV 

That this is a suit brought to enforce an order of the In¬ 
terstate Commerce Commission issued by said Commission 
following certain proceedings instituted by plaintiffs herein 
under the provisions of the Interstate Commerce Act, (Sec¬ 
tion 1 and others) Section 1 of which prohibits common 
carriers, subject to the provisions of the said Act from 
exacting, collecting, demanding or receiving unjust and 
unreasonable charges for the transportation of property in 
interstate commerce. 


V 

That on, to-wit, the 3rd day of December, 1928, plaintiff, 
Empire Floor & Wall Tile Co., Inc., intervened in com¬ 
plaints, 1 I. C. C. Docket No. 20482, N. T. Vanderbilt Co., 
Inc., et al vs. Atlantic Coast Line Railroad Company, et al, 
and I. C. C. Docket No. 20482, Sub-No. 2, The Harris Clay 
Company vs. Atlantic Coast Line Railroad Company, et al, 
filed with the Interstate Commerce Commission against the 
defendants heretofore named, in which it complained of 
the freight rates demanded, charged and collected by 
194 defendants herein for the transportation of clay, in 
carloads, from Penland, North Carolina, and other 
points in that State on the Carolina, Clinchfield and Ohio 
Railway, to Metuchen, N. J., as unjust and unreasonable 
and in violation of Section 1 of the Interstate Commerce 
Act; and alleged further than such unjust, unreasonable, 
and unlawful transportation charges had been exacted, de¬ 
manded, and collected by the defendants, contrary to the 
provisions of the Interstate Commerce Act, to the damage 
of plaintiff. In said intervening petition, plaintiff herein, 
prayed that the said Interstate Commerce Commission per¬ 
mit it to intervene, and be treated as a party in said pro¬ 
ceeding, with the right to have notice of, and appear at the 
taking of testimony, produce and cross-examine witnesses, 
and be heard in person or by counsel upon brief, and at oral 
argument; that plaintiff also prayed for the same affirma¬ 
tive relief sought by complainants in Dockets Nos. 20482 
and 20482, Sub-No. 2, and for an award of reparation for 
the exaction of the unlawful charges alleged, such sum or 
sums, as the said Commission might determine that the 
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intervener, plaintiff herein, was entitled to as an ^ward 
of damages under the provisions of the Interstate Com¬ 
merce Act aforesaid, for violations thereof; a copy of said 
intervening petition is attached hereto and made a part 
hereof as though fully copied herein, marked Appendix 
“A”. There is also attached hereto a copy of the com¬ 
plaint in I. C. C. Docket No. 20482, Sub-No. 2, The Harris 
Clay Company vs. Atlantic Coast Line Railroad Company, 
et al, marked Appendix “B”. The intervening petition 
was duly received by the Interstate Commerce Commission 
at the hearing in Dockets Nos. 20482 and 20482, Sub-No. 2, 
and said intervener, plaintiff herein, was allowed t>y the 
said Interstate Commerce Commission to intervene k nd be 
treated a party to said proceedings included under Dockets 
Nos. 20482 and 20482, Sub-No. 2; that the said complaints 
together with the intervening petition of plaintiff was as¬ 
signed for a public hearing by the Interstate Commerce 
Commission; that oral hearing was duly had at which plain¬ 
tiff herein and the defendants introduced evidence with re¬ 
spect to the issues raised by the complaints in Nos. 
195 20482 and 20482, Sub-No. 2, and the intervening peti¬ 

tion of plaintiff herein, and the answers thereto of 
the defendant common carriers, and the matter was[ there¬ 
upon submitted to the Interstate Commerce Comrjiission 
for decision pursuant to its established practices, published 
rules, and in accordance with the provisions of the Inter¬ 
state Commerce Act. 

VI 

That on to-wit, the 20th day of February, 1928, plaintiffs 
herein, New Jersey Coated Paper Company and Lojve Pa¬ 
per Company, filed a complaint with the Interstate Com¬ 
merce Commission against the defendants heretofore 
named, in which they complained of the freight rates de¬ 
manded, charged and collected by defendants herein for 
the transportation of imported ball clay and china day, in 
carloads, from Philadelphia, Pa., to Montclair and Ridge¬ 
field, N. J., as unjust and unreasonable and in violation of 
Section 1 of the Interstate Commerce Act; and alleged 
further that such unjust and unreasonable, and unlawful 
transportation charges had been exacted, demanded, and 
collected by the defendants, contrary to the provisions of 
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the Interstate Commerce Act, to the damage of plaintiffs. 
In said complaint, plaintiffs herein, prayed that the said 
Interstate Commerce Commission require the defendants 
to answer the charges in said complaint; that after due 
hearing and investigation the said Commission make an 
order requiring the defendants to cease and desist from 
the alleged violations of law; and to establish, put in force 
and apply to the future transportation of clay from Phila¬ 
delphia, Pa., to Montclair and Ridgefield, N. J., in lieu of 
the rates complained of, such other rates as the Commis¬ 
sion njiight deem just, reasonable and lawful; and also order 
defendants to pay to complainants plaintiffs herein, by 
way of reparation for the exaction of the unlawful charges 
alleged, such sum or sums, as, in view of the evidence to be 
adduced at the hearing, the said Commission might deter¬ 
mine fhat the complainants, plaintiffs herein, were entitled 
to as an award of damages under the provisions of the In¬ 
terstate Commerce Act aforesaid, for violations thereof; 
and also prayed for such other and further order or orders 
I as the said Commission might deem proper in the 
196 premises. A copy of said complaint is attached 
1 hereto and made a part hereof as though fully copied 
herein marked Appendix “C”. The complaint was duly 
received by the Interstate Commerce Commission and dock¬ 
eted as I. C. C. Docket No. 20734, and served upon the de¬ 
fendant common carriers named therein, and said defen¬ 
dant common carriers were directed and required by the 
Interstate Commerce Commission to satisfy the complaint 
or to formally answer it before the said Commission; that 
formal answers were filed by the defendant common car¬ 
riers named in the complaint; that the cause was assigned 
for a public hearing by the Interstate Commerce Commis¬ 
sion; that oral hearing was duly had at which plaintiffs 
herein and the defendants introduced evidence with respect 
to the issues raised by said complaint and the answers 
thereto of the defendant common carriers, and the matter 
was thereupon submitted to the Interstate Commerce Com¬ 
mission for decision pursuant to its established practices, 
published rules, and in accordance with the provisions of 
the Interstate Commerce Act. 
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That the Commission, by Division 5, Commissioners 
Lewis, Brainerd, and Farrell, after full hearing in said 
I. C. C. Dockets Nos. 20482, 20482, Sub-No. 2, and 20734, 
and in all things proceeding legally and in accordance with 
the provisions of the Interstate Commerce Act, on to-wit, 
the 12th day of July, 1930, rendered its decision and issued 
its order in said cause, in which is found, among other 
things, that the rates assailed, “from points of origin in 
North Carolina, South Carolina, and Georgia to the des¬ 
tinations embraced in the several complaints were, afe, and 
for the future will be, unreasonable and unduly prejudicial 
to the extent that they exceeded, exceed, or may Exceed, 
rates made 16 per cent of the contemporaneous first-class 
rates from and to the same points; * * * ”; that jhe Di¬ 
vision further found “that the assailed rates on imported 
china clay in No. 20734 * * * from Philadelphia to points 
in New Jersey named in the complaint * * * , were, are, 
and for the future will be, unreasonable to the extent that 
they exceeded, exceed, or may exceed, rates made 16 per 
cent of the contemporaneous first-class rates from 
197 and to the same points, plus a charge of 50 cepts per 
net ton for handling said traffic from ship ^ide to 
cars at the aforesaid port”; that the Division furtheif found 
that certain of the complainants named in said decision 
had “made or received shipments and paid and hire the 
charges thereon” which included plaintiffs, New Jersey 
Coated Paper Company and Lowe Paper Company; and 
that said complainants “have been damaged in the amount 
that the charges paid exceeded those that would have ac¬ 
crued at the rates and charges herein found reasonable; 
and that they are entitled to reparation, with interest”, on 
account of the assessment and collection by said defen¬ 
dants of said unreasonable and unlawful rates and charges 
on the shipments made by them. Those complainants were 
directed by Division 5 to comply with Rule V of th^ Rules 
of Practice of the Commission. The Division further 
found that: “if any of the other complainants wljnch by 
their complaints here ask for reparation have made ship¬ 
ments at the rates herein found unreasonable they may 
submit Rule V statements accompanied by proof in affidavit 
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form that they paid and bore the freight charges”. That 
plaintiff herein, Empire Floor & Wall Tile Company, Inc., 
intervener in No. 20482, 20482, Snb-No. 2, is included in the 
group “of the other complainants which by their com¬ 
plaints here ask for reparation”, and plaintiffs complied 
with the direction of Division 5 above quoted as will be 
hereinafter more fully set forth. Attached hereto and 
made a part hereof as fully as if copied herein at this point, 
is a copy of the decision of Division 5, marked Appendix 
“D” 

VIII 

That thereafter, upon the petition of defendants, the full 
Commission reopened for further consideration, the pro¬ 
ceeding in Docket No. 20734, and thereupon, in all things 
proceeding legally and in accordance with the provisions 
of the Interstate Commerce Act, on to-wit, the 14th day of 
July, 1931, rendered its decision and issued its order in 
said cause, in which it found, among other things, “that the 
assailed rates on imported china clay in No. 20734 * * * 
from Philadelphia to points in New Jersey named in the 
complaint * * * were, are, and for the future will be un¬ 
reasonable to the extent they exceeded, exceed, or 
198 may exceed, rates made 19 per cent of the contempo¬ 
raneous first-class rates from and to the same points, 
plus a charge of 50 cents per net ton for handling said 
traffic from ship side to cars at the aforesaid port”; that 
the Commission further found that plaintiffs, New Jersey 
Coated Paper Company and Lowe Paper Company, “have 
been damaged in the amount that the charges paid exceeded 
those that vrould have accrued at the rates and charges 
herein found reasonable; and that they are entitled to 
reparation with interest 91 on account of the assessment and 
collection by said defendants of said unreasonable and un¬ 
lawful rates and charges on the shipments made by them. 
Those complainants were directed by the Commission to 
comply with Rule V of the Rules of Practice of the Com¬ 
mission. Attached hereto and made a part hereof as fully 
as if copied herein at this point, is a copy of the decision 
of the Commission, marked Appendix “E”. 
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IX 

That in said report and decision of the Interstate Com¬ 
merce Commission by Division 5, designated herein as Ap¬ 
pendix “D” and in the decision of the full Commission, 
designated herein as Appendix “E”, complainants, plain¬ 
tiffs herein, were directed by the said Commission to sub¬ 
mit statements, prepared in accordance with Rule V of the 
Rules of Practice of the Interstate Commerce Commission, 
of their shipments upon which reparation is claimed, ac¬ 
companied by proof in affidavit form that they paid and 
bore the charges on their shipments, to the defendants for 
verification as to the accuracy of the items contained there¬ 
in; that pursuant to such direction complainants, plaintiffs 
herein, submitted to defendants statements, compiled pur¬ 
suant to said Rule V of the Rules of Practice of the Inter¬ 
state Commerce Commission, of their shipments supported 
by proof in affidavit form of the paying and bearing the 
freight charges thereon at the rates and charges found by 
Division 5 and the full Commission to be unjust and un¬ 
reasonable, with a request that defendants verify ai}d cer¬ 
tify to the accuracy of the details on said statements 4s pro¬ 
vided for by Rule V of the Commission’s Rules of Prac¬ 
tice; that the said defendants refused to certify to 
199 the accuracy of the facts therein recited, or to verify 
said statements as directed by Division 5; that there¬ 
upon, and because of defendants’ refusal to verify and cer¬ 
tify to the Rule V statements, the Interstate Commerce 
Commission on May 25, 1932, assigned the cause for fur¬ 
ther hearing 4 4 for the purpose of affording parties an op¬ 
portunity to submit proof of shipments made and of the 
paying and bearing of the charges thereon, and for the 
purpose of determining the amount of reparation due par¬ 
ties under the findings in these cases”; that said further 
hearing was had at which complainants, plaintiffs herein, 
submitted competent proof of the details of all shipments 
upon which reparation is claimed under the decisions of the 
Commission (Appendices D and E hereto), and also pre¬ 
sented competent proof that it paid and bore the freight 
charges on all of such shipments upon which reparation 
was and is claimed, and defendants submitted evidence up¬ 
on certain contentions advanced by them upon further hear¬ 
ing respecting the interpretation of the findings an<l con- 


206 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

elusions of Division 5 as to the measure of the reasonable¬ 
ness in the past of the rates there in issue; and that the 
matter was thereupon submitted to the Interstate Com¬ 
merce Commission for determination in accordance with its 
established practices and pursuant to the provisions of the 
Interstate Commerce Act. 

X 

That on or about July 3, 1933, the entire Commission, 
after further hearing in I. C. C. Dockets Nos. 20482, 20482, 
Sub-No. 2, and 20734, and other cases which were further 
heard at the same time, and in all things proceeding legally 
and in accordance with the provisions of the Interstate Com¬ 
merce Act, rendered a report on further hearing; that the 
Commission, in its report on further hearing, which was 
duly served upon defendants, and is reported at 194 I. C. C. 
702, a copy of which is attached hereto, marked Appendix 
U F”, and made a part hereof as fully as if the same had 
been copied herein, took cognizance of the contentions of 
defendants respecting the interpretation to be placed upon 
the findings of Division 5 and the full Commission, with re¬ 
spect to the measure of reasonable maximum rates in the 
past as the basis of awards of reparation, and in its 
200 report on further hearing observed at page 709 (Ap¬ 
pendix F hereto): 

44 Defendants contend that the findings should be inter¬ 
preted as awarding reparation on domestic shipments from 
the South on the basis of 16 per cent of the first-class rates 
in effect from each shipping point on the date of the deci¬ 
sion in the Vanderbilt case , and as to imported shipments 
on the basis of 19 percent of the first-class rates prescribed 
and approved in our recent general revision of eastern class 
rates.’’ 

After considering defendants’ contentions, the Commis¬ 
sion affirmed the finding of Division 5, as to the measure of 
unreasonableness in the past of such rates, and decided the 
interpretative question as to the basis and the rates to which 
it should be applied in the following language (p. 716, Ap¬ 
pendix F): 

“We find that the rates assailed in these respective pro¬ 
ceedings on domestic clay from the South were unreason¬ 
able to the extent they exceeded rates made 16 per cent of 
the ffrst-class rates in effect from and to the same points at 
the time that basis became effective. 
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“We further find that complainants and intervener made 
or received the shipments as described, and paid or bore 
the charges thereon; that they were damaged thereby in 
the amount of the difference between the charges paid and 
those that would have accrued at the rates or basis o:t rates 
herein found reasonable; and that they are entitled 1 o rep¬ 
aration with interest, on all shipments not barred by the 
statute. Complainants and intervener should comply with 
Rule V of the Rules of Practice.’’ 

At page 719 (Appendix F) the Commission further said: 

“We find that the rates here assailed on imported china 
clay were, are, and for the future will be, unreasonable to 
the extent they exceeded, exceed, or may exceed, rates; made 
19 percent of the present first-class rates from and to the 
same points, plus a charge of 50 cents per net ton for han¬ 
dling said traffic from ship side to cars at the ports. We 
further find that complainants made or received the; ship¬ 
ments as described, and paid and bore the charges thbreon; 
that they have been damaged thereby in the amount of the 
difference between the charges paid and those which (would 
have accrued at the rates or basis of rates herein fouiid rea¬ 
sonable; and that they are entitled to reparation, with in¬ 
terest, on all such shipments not barred by the statute. 
Complainants should comply with rule V of the Rules of 
Practice, and the statements may include shipments made 
since the complaints were filed if accompanied by proof in 
affidavit form that complainants paid and bore the charges 
thereon. The rates prescribed will remove any existing un¬ 
due prejudice.” 

XI 


That in its report on further hearing the Commission also 
referred to the fact that upon the further hearing, the 
201 several complainants and defendants made a stipu¬ 
lation of record in substance as follows (Appendix 
F, p. 708-709): 1 

“ * * * that complainants will submit to defendants rule V 
statements covering their claims accompanied with proof 
by affidavit as to the paying and bearing of freight charges, 
this manner of proof having been agreed to as sufficient, 
that complainants will turn over to defendants the freight 
bills for the purpose of checking, which freight bills will 
later be returned to complainants, and following this check 
the parties will undertake to certify to us agreed statements 
as to the amounts of reparation due under the findings made 
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in these cases. This stipulation is also made subject to the 

determination herein of certain questions raised as to the 

manner in which our findings made in these cases should 

be interpreted.” 

» 

And the Commission further observed (p. 712, Appendix 
F): 

4 ‘The interpretations here placed on our findings in these 
cases and the modifications here made will render it neces¬ 
sary for complainants and interveners to correct many of 
the rule V statements submitted at the hearing. Complain¬ 
ants and interveners, therefore, in accordance with the stip¬ 
ulation entered into between them and defendants at the 
further hearing will be expected to submit to defendants 
rule V statements with appropriate corrections, which 
statements defendants will be expected to promptly check. 
Following this check it is expected that the parties will cer¬ 
tify to us agreed statements as to the amounts of reparation 
due under the findings made in these cases as here inter¬ 
preted and modified. As heretofore stated, defendants stip¬ 
ulated to accept proof by affidavit that complainants and 
interveners paid and bore the freight charges. It seems 
hardly necessary here to repeat that defendants in enter¬ 
ing into the aforesaid stipulation do so without admitting 
that complainants and interveners are entitled to repara¬ 
tion and without waiving any of their legal rights.” 

That pursuant to the directions of the Commission quoted 
in the foregoing, plaintiffs herein, in Dockets Nos. 20482, 
20482 Sub-No. 2, and 20734, did prepare revised and cor¬ 
rected Rule V statements, conformable to the Commission’s 
interpretative decision as to the basis for awards of repara¬ 
tion, and did turn over to defendants all of their paid freight 
bills for checking, and did take up with defendants the mat¬ 
ter of preparing and submitting to the Commission, con¬ 
formable to suggestions and directions in its report on fur¬ 
ther hearing, stipulations as to the amounts of reparation 
that would be due plaintiffs under the Commission’s find¬ 
ing in its report on further hearing (Appendix F); that 
thereafter, to-wit, on or about January 10, 1934, plaintiff, 
Empire Floor & Wall Tile Company, and on or about Oc¬ 
tober 16, 1933, plaintiffs, New Jersey Coated Paper 
202 Company and Lowe Paper Company, filed with the 
Commission stipulations duly signed by counsel re- 
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spectively for plaintiffs and defendants, setting forfh the 
amount of reparation called for under the Commission's 
findings in its report on further hearing (Appendix F) in 
favor of plaintiffs herein; that the amount of reparation 
called for in said stipulations in favor of plaintiffs from the 
defendants herein is as follows: 


Plaintiff Amount 

Empire Floor & Wall Tile Company $ 684.39 
New Jersey Coated Paper Company 1,204.il 

Lowe Paper Company 74.43 


Attached hereto and made a part hereof as fully as if copied 
herein at this point is a true copy of said stipulations, 
Marked Appendix “ G ’ 

XII 

That on, to-wit, March 12, 1934, the entire Commission, 
at a general session, in all things proceeding legally and in 
accordance with the provisions of the Interstate Commerce 
Act, issued an order specifying the names of the various 
complainants and various groups of defendants, together 
with certain specific amounts of reparation to he paid by 
the respective groups of defendants to certain named com¬ 
plainants, among whom were plaintiffs herein; that said 
order, a true and complete copy of which is attached hereto, 
marked Appendix “H” and made a part hereof, as fully as 
if copied herein, reads as follows, insofar as the same is 
material here: 

Order 


At a General Session of the Interstate Commerce Commis¬ 
sion held at its office in Washington, D. C., on the 19th 
day of March, A. D. 1934. 

No. 20734 

New Jersey Coated Paper Company, et al. 

v. 

The Pennsylvania Railroad Company, et al. 

• •#*•##* 

No. 20223 


Empire Floor & Wall Tile Company, Inc. 

vs. 

Carolina, Clinchfield & Ohio Railway, et al. 
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It appearing, that on July 3, 1933, the Commission, en¬ 
tered its report on further bearing in the above entitled pro¬ 
ceedings, and these proceedings now coming on for further 
consideration on the question of reparation, and the 
203 i parties having filed stipulations with respect to ship- 
j nients involved, based on statements filed as exhibits 
at said further hearing, which stipulations and report of 
July 3,1933 and prior reports herein are hereby referred to 
and made parts hereof; we find that complainants and in¬ 
terveners shown in the following table are entitled to awards 
of reparation from the defendants named below in the 
amounts set opposite their respective names with interest: 


Complainants Defendants 

****** 


Amounts 


Empire Floor & Wall 
Tile Company 
Do 

Do 

* * * * * 


CC&O :N&W ;Penn; 

and LY $ 170.40 

CC&O :N&W :WMd :Read- 
ing and LV 495.69 

CC&O :N&W :B&0 :Read- 
ing and LV 18.30 


Lowe Paper Company 

New Jersey Coated 
Paper Company 


Reading :CRRofNJ: and 
Erie 74.43 

Reading :CRRof N J :WN: 
NYS&W: and Erie 1,204.41 


It is therefore ordered, that the defendants, named in 
each of the groups shown in the above table, be, and they 
are hereby, authorized and directed to pay unto the com¬ 
plainants and interveners shown opposite said groups, on 
or before April 26, 1934, the amounts set opposite their re¬ 
spective names in said table, with interest thereon at the 
rate of 6 percent per annum, from the respective dates of 
payment of the charges assailed, as reparation on account 
of unreasonable rates charged for the transportation of nu¬ 
merous carloads of china clay from Philadelphia, Pa., and 
New York, N. Y., and from producing points in North 
Carolina, South Carolina and Georgia to destinations in 
central, eastern trunk-line and New England territories; 
and numerous carloads of imported china clay from north 
Atlantic ports to points in trunk-line and New England ter¬ 
ritories. 


By the Commission. 
(Seal) 


GEORGE B. McGINTY, 

Secretary. 
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That the said order of March 12, 1934 (Appendix H), in¬ 
cludes a list of the abbreviations used above for nafnes of 
the defendant carriers. 

XIII 

That the said report on rehearing (Appendix F), ^nd the 
said order for the payment of reparation as damages (Ap¬ 
pendix H), were each, separately and duly served by the 
Interstate Commerce Commission upon the designated 
agents of defendants in the City of Washington, District of 
Columbia, pursuant to and in accordance with the provi¬ 
sions of the Interstate Commerce Act; that notwithstanding 
said service of the report upon further hearing (Ap- 
204 pendix F) and of the order for the payment of repa¬ 
ration (Appendix H), defendants have failed and re¬ 
fused to comply with the order of the Commission for the 
payment of reparation within the time specified therein, 
and still fail and refuse to obey said order, or to pay to 
plaintiffs herein the amounts specified in the said order, to¬ 
gether with interest thereon, to the great damage and in¬ 
jury of plaintiffs. 

XIV 

Plaintiff respectfully advises the Court that since the is¬ 
suance of the Commission’s order for reparation (Appen¬ 
dix H), defendants herein, in collaboration with other com¬ 
mon carriers which were defendants in the proceedings be¬ 
fore the Interstate Commerce Commission, in which the 
Commission issued its report and order (Appendix D), and 
its report on further hearing (Appendix F) and its order 
for the payment of reparation (Appendix H), have filed a 
Bill for Injunction against the United States of America in 
the District Court of the United States for the District of 
Delaware (In Equity No. 1070) praying, among* other 
things: 

Second: That * * * an interlocutory injunction be issued 
staying and suspending the said orders of the Interstate 
Commerce Commission insofar as they prescribe rates as 
maximum reasonable rates for the past, and for the future, 
and as the basis for awards of reparation for clay or kaolin, 
including china clay, shipped in carload quantities from 
North Carolina, South Carolina, and Georgia to trunk line 
and New England territories, and insofar as they award 
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reparation upon shipments hereto fore made from points in 
the said states to points in the said territories. 

Third: That upon final hearing of this cause a permanent 
injunction issue decreeing that said orders of the Commis¬ 
sion, as aforesaid, are null and void and be set aside, an¬ 
nulled and suspended and their enforcement, execution and 
operation be forever enjoined, and that the United States 
of America be restrained from taking any steps or institut¬ 
ing or further prosecuting any proceeding to enforce the 
said orders. 

That answers to the said Bill for Injunction have been 
made and filed in Court by the United States of America, 
and by the Interstate Commerce Commission, intervening 
defendants; that no hearing has yet been had upon the Bill 
for Injunction in the United States District Court for the 
District of Delaware, nor has the plaintiff herein any in¬ 
formation at the time of filing this petition, as to when a 
hearing may be had in the injunction proceeding; that 
205 under the statute (Title 49, C. 1, Sec. 16(3)9f) 
USCA) these plaintiffs are obliged to bring this their 
suit for recovery within one year from the effective date of 
the order of reparation, and not after (order in Appendix 
H was adopted March 12, 1934 and directs payment on or 
before April 26, 1934); That since the date when the pro¬ 
ceeding for an injunction in the United States District Court 
for the District of Delaware may be finally terminated is un¬ 
certain and may be extended beyond the year period with¬ 
in which, under the Statute, these plaintiffs must file their 
suit to enforce the Commission’s reparation order (Appen¬ 
dix H), these plaintiffs may not, without jeopardizing their 
legal rights, longer delay the filing of this their suit. 

XV 

That by reason of the matters and things pleaded, there 
is justly due and owing to plaintiffs herein from the defen¬ 
dants herein specified, jointly and severally, as damages for 
unjust and unreasonable transportation charges exacted for 
the transportation of clay in carloads, from Penland, North 
Carolina to Metuchen, N. J., and from Philadelphia, Pa., to 
Montclair and Kidgefield, N. J., the following sums: 
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Plaintiffs 

Empire Floor & Wall 
Tile Company- 
Do 
Do 

Lowe Paper Company 


Defendants 



ounts 


CC&O-N&W-PENN-LV $ 
CC&O-N&W-WMd-Read-LV 
CC&O-N&W -B&O-Read-LV 
Read-CRRofNJ-Erie 


170.40 

495.69 

18.30 

74.43 


New Jersey Coated Read-CRRofNJ-WN- 
Paper Company NYS&W-Erie 1,204.41 

together with interest at the rate of six (6) per cent per 
annum from the respective dates of payment of the charges 
assailed, the foregoing sums being the principal amounts 
named in the reparation order of the Commission, dated 
March 12, 1934 (Appendix H), as due these plaintiffs as 
damages against said defendants in the cause before the 
Commission. 

XVI 


That plaintiffs herein have paid and have ultimately 
borne, without recoupment in whole or in part, from any 
source whatever, all of the unjust and unreasonable 
206 transportation charges on shipments of clay from 
Penland, N. C. to Metuchen, N. J., and from Phila¬ 
delphia, Pa., to Montclair and Ridgefield, N. J., made or re¬ 
ceived by them as appears from the reports of the Commis¬ 
sion (Appendices D, E and F) and as is specifically shown 
by the stipulations which are attached as Appendix “G”, 
said unjust and unreasonable charges having been exacted, 
demanded and collected by defendants in violation 6f Sec¬ 
tion 1 of the Interstate Commerce Act, approved February 
4, 1887, as amended and supplemented by subsequent Acts 
of the Congress; that as a result of such payments an$ bear¬ 
ing of said charges, plaintiffs have been damaged by de¬ 
fendants in the amount set opposite their names as fallows: 

Plaintiffs Defendants Amounts 


Empire Floor & Wall 

Tile Company CC&O-N&W-Penn-LV $ 170.40 

Do CC&O-N&W-WMd-Read-LV 495.69 

Do CC&O-N&W-B&O-Read-LV 18.30 

Lowe Paper Company Read-CRRofNJ-Erie 74.43 

New Jersey Coated Read-CRRofNJ-WN- 

Paper Company NYS&W-Erie 1,204.41 
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as set forth in the reparation order of the Commission (Ap¬ 
pendix H) plus interest at the rate of six (6) per cent per 
annum from the dates on which the said unjust and unrea¬ 
sonable charges were paid by plaintiffs to defendants here¬ 
in. 

Plaintiffs further allege that the matters involved in this 
suit are of a highly technical nature and require the ser¬ 
vices of counsellors experienced in the law and procedure 
involved in interstate commerce matters, which are intricate 
and involved and include numerous technical details; that 
for those reasons, among other, the Interstate Commerce 
Act provides for the protection of shipping interests in gen¬ 
eral and requires that defendant carriers, in the event they 
fail and refuse to comply with the orders of the Commis¬ 
sion in leases of this character, shall pay all necessary and 
reasonable attorney’s fees and costs incurred by plaintiffs 
in the enforcement of the orders of the said Commission; 
that because of the refusal of defendants herein to obey 
and comply with the order of the Commission in this pro¬ 
ceeding, plaintiffs herein have been required and compelled 
to prosecute this lawsuit and under the provisions of 
207 Title 49, Chapter I, Section 16(2) of the Interstate 
Commerce Acts, is entitled to have a reasonable 
amount awarded as attorney’s fees. 

That in view of the nature of this proceeding and in view 
of the work, difficulties, delays, and expenses to which plain¬ 
tiffs herein have been subjected in their endeavors to col¬ 
lect the amounts of reparation which the Commission has 
found they were entitled to receive, and which it has di¬ 
rected defendants to pay unto plaintiffs but which, as be¬ 
fore alleged, these defendants have failed and refused to 
pay to plaintiffs, and the payment of which they seek to en¬ 
join through the action instituted in the United States Dis¬ 
trict Court for the District of Delaware (In Equity No. 
1070), thus necessitating this suit at law, plaintiffs herein 
believe and, therefore allege that they are rightfully entitled 
to an additional sum of One Thousand Five Hundred Dol¬ 
lars ($1,500) over and above the award of reparation, as a 
reasonable attorney’s fee for the presentation and prose¬ 
cution of this cause in this Honorable Court, the same to 
be taxed and collected as a part of the costs of the suit as 
provided in the Interstate Commerce Acts (Title 49, C. I, 
Sec. 16(2). 
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Plaintiffs believe, and therefore allege, that the principal 
amount of reparation awarded, plus interest thereon from 
the date of the payment of the charges to the earliest date 
within which it may reasonable be expected this cau^e can 
be determined, will approximate $3,100 and that a reason¬ 
able attorney’s fee for the prosecution of this cause in court 
would be, under all the facts and circumstances of this case, 
an amount not less than One Thousand Five Hundred Dol¬ 
lars ($1,500), and this Court is requested to award plain¬ 
tiffs as attorney’s fee in this proceeding the amount of One 
Thousand Five Hundred Dollars ($1,500); and, also, to 
award plaintiffs all costs and disbursements made neces¬ 
sary by defendants’ refusal to obey and comply with the 
order of the Commission, as set forth in Appendix “H”. 

Wherefore, plaintiffs pray: 

1. That process issue requiring defendants to appear 
and answer this petition; that proper hearing be had. upon 
same; and, upon the conclusion of such hearing, that 
208 plaintiffs be awarded relief and have judgment 
against the defendants, jointly and severally, as fol¬ 
lows : 

Plaintiff Defendants Amount 

Empire Floor & Wall 


Tile Company CC&O-N&W-Penn-LV 170.40 

Do CC&O-N&W-WMd-Read-LV 493.69 

Do CC&O-N&W-B&O-Read-LV 18.30 

Lowe Paper Company Read-CRRofNJ-Erie 74.43 

New Jersey Coated Read-CRRofNJ-WN- 

Paper Company NYS&W-Erie 1,204.41 

together with interest at the rate of six per cent (6%) per 
annum from the dates said unreasonable, unjust and unlaw¬ 
ful transportation charges were paid to said defendants. 

2. That plaintiffs have judgment against said defendants, 
jointly and severally for a reasonable attorney fee in the 
sum of One Thousand Five Hundred Dollars ($1,500), as is 
provided in Section 16(2) of the Interstate Commerce Act, 
in addition to all other costs of this suit. 


3. That plaintiff have judgment for the awards ordered 
against the respective defendants as is warranted by the 
terms and provisions of the order of the Interstate Com¬ 
merce Commission (Appendix H) awarding reparation and/ 
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or the pleadings in this case and/or the facts to be intro¬ 
duced upon trial thereof. 

4. Plaintiffs further pray that an order be issued com¬ 
manding said defendants to pay such sums as is above 
prayed for to said plaintiffs, plus interest at the rate of six 
per cent (6%) per annum, on or before a day certain; that 
your plaintiffs be allowed a reasonable attorney fee, to-wit, 
the sum of One Thousand Five Hundred Dollars ($1,500), 
to be taxed and collected as a part of the costs of this suit, 
as is provided in Section 16(2) of the Interstate Commerce 
Act. 

5. That plaintiffs further and also recover all of their 
costs on their behalf expended, and they pray for all such 
other and further relief to which they may be justly entitled 
and to the Court may seem just and proper. 

> 

1 Respectfully submitted, 

JOHN T. MONEY 

SPENCER T. MONEY 
Attorneys for Plaintiffs. 

JOHN T. MONEY, 

Attorney at Law 

Mills Bldg., Washington, D. C. 

209 Verification 

District of Columbia: 

I, Spencer T. Money, after being first duly sworn accord¬ 
ing to law, deposes and says: that I am one of the attor¬ 
neys for the plaintiffs named in the foregoing petition; that 
I have personal knowledge of all the matters and facts set 
forth in said petition; that I have read said petition and 
know the contents thereof; that the facts therein set forth 
upon my personal knowledge are true, and those contained 
therein upon information and belief I believe to be true. 

SPENCER T. MONEY 

Subscribed and sworn to before me this 23rd day of 
March, 1935. 

FRANK E. CUNNINGHAM, Clerk 
' By ANDREW A. HORNER, Asst. Clerk. 

Let this be filed without prepayment of costs. 

W. DICKINSON LETTS, 

Justice. 
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210 APPENDIX “A” 

Before the Interstate Commerce Commission 


Docket No. 20482 

R. T. Vanderbilt Company, Inc., et al. 

vs 

Atlantic Coast Line Railroad Company, et al. 

_ 

Docket No. 20482, Sub-No. 2. 

The Harris Clay Company 
vs. 

Atlantic Coast Line Railroad Company, et al. 

Petition for Leave to Intervene by Empire Floor <& Wall 

Tile Company , Inc. 

I 

Comes now your petitioner, Empire Floor & Wall Tile 
Company, Inc., and respectfully represents that it has an 
interest in the matters in the above entitled proceedings, 
and desires to intervene in and become a party to said pro¬ 
ceedings. 

n 

; 

That petitioner is a corporation organized and Existing 
under the laws of the State of Ohio, with plants located at 
Zanesville, Ohio, and Metuchen, N. J., its principal office 
being at 507 West 33rd Street, New York, N. Y., and is en¬ 
gaged in the business of manufacturing, selling and ship¬ 
ping tile and other products. 


That petitioner is, in the manufacture of its products, a 
relatively large user of the clays produced in the Sfates of 
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Georgia, South Carolina and North Carolina, and is in 
competition in the sale of its products with manufacturers 
of like articles located at points in Central Freight Associa¬ 
tion territory and elsewhere. 

IV 

That your petitioner has been damaged by the rates com¬ 
plained of in the respective complaints in this proceeding, 
in the sum of the difference between the rates as paid 
211 and those which would have accrued had the rates 
been lawful. 


V 

That this petition for intervention, or the granting of 
leave to intervene, will not unduly broaden the scope of the 
complaints referred to herein. 

WHEREFORE, your petitioner prays for leave to inter¬ 
vene, and to be treated as a party hereto, with the right to 
have notice of, and appear at the taking of testimony, pro¬ 
duce and cross-examine witnesses, and be heard in person 
or by counsel upon brief, and at the oral argument if oral 
argument is granted. 

Your petitioner further prays for affirmative relief 
sought by complainants in this proceeding, and the award 
of reparation for the unlawful charges alleged, of the sum 
of the difference between the charges as collected and those 
which would have accrued under lawful rates. 

Respectfully submitted, 

i EMPIRE FLOOR & WALL TILE 

■ COMPANY, INC. 

! By M. D. WARREN, 

Counsel 

Dated at— 

Washington, D. C. 

December 6, 1928. 
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212 APPENDIX “B” 

Before the Interstate Commerce Commission 

Docket No. 20482, Sub-No. 2 
The Harris Clay Company 
vs 

Atlantic Coast Line Railroad Company, et al 


Complaint 

The complaint of the above named complainant respect¬ 
fully shows: 


I 

That the Harris Clay Company, located at Dillsboro, 
North Carolina, with shipping points located at Spruce 
Pine, Sparks (Penland), Penland, Lunday, Lamonti and 
Franklin, North Carolina, is a corporation organized and 
existing under the laws of the State of North Carol: na. 


II 

The defendants are common carriers engaged in the 
transportation of property wholly by railroad, or partly 
by railroad and partly by water, between points in the States 
of North Carolina, and Georgia and points in the States 
of Virginia, West Virginia, Maryland, Pennsylvania, New 
York, Ohio and other states, and as such common carriers 
are subject to the provisions of the Interstate Conjimerce 

A 


That the complainant produces and ships clay from pits 
owned and operated by them at points in the State of North 
Carolina representative of which are: 

Spruce, N.C. Lunday (Ellis Siding), N.C. Lamonti, N.C. 
Penland, N.C. Sparks (Penland), N.C. Franklin, N.C 
and in the normal operation of their business have shipped 
and are shipping at the present time and expect to continue 
shipping regular consignments of clay from such pits as 
named above to destinations located within the States of 
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Virginia, Maryland, Pennsylvania, New York, Ohio, Illinois, 
Indiana, Michigan and other states, of which the following 
named destination are representative: 

213 Trenton, N. J. Boston, Mass. Baltimore, Md. 

Hopewell, Va. Syracuse, N. Y. Lincoln, Ill. 
Anderson, Ind. Buffalo, N. Y. East Liverpool, 0. 

Coshocton, 0. Steubenville, 0. Newell, W. Va. 

Beaver Falls, Pa. Detroit, Mich. 

IV 

That the complainant named herein produces and ships 
clay from pits located in the State of North Carolina such 
as Spruce Pine, and other points shown in Paragraph III 
to destinations named in the Paragraph III which is used 
by potteries and other ceramic industries as a raw material 
in the manufacture of various kinds of ware, and other 
ceramic products. 

V 

That the complainant in the marketing of their clays as 
referred to in the preceding paragraphs meet the competi¬ 
tion of clays of a similar kind that are imported into the 
United States from foreign countries through the North 
Atlantic ports such as Philadelphia, and from such ports 
forwarded by rail via the lines of defendant carriers to 
the destinations at which potteries are located. 

VI 

That during the period two years prior to and next pre¬ 
ceding filing of this complaint, complainant has made regu¬ 
lar shipments of clay to points within the states shown in 
Paragraph III hereof and to specific destinations as are 
shown in Paragraph III. In the marketing of their clays 
they have been required to meet the competition of the 
clays that are shipped from the North Atlantic ports re¬ 
ferred to in Paragraph V in selling at destinations at which 
potteries and other users are located. They have been handi¬ 
capped through having to equalize freight rates that ap¬ 
ply from such North Atlantic ports to such destinations due 
to said freight rates applying on the imported clays from 
the North Atlantic ports being on a relatively lower basis 
than the rates that apply from their plants in North and 
South Carolina to the same destinations. 



WEST VIRGINIA PULP AND PAPER CO. ET AL. 


221 


VII 

That the rates charged by the defendants for the trans¬ 
portation of clay from the pits of the complainant named 
to the destinations as shown in Paragraph III are for the 
present and will continue to be unreasonable in vio- 
214 lation of Section 1 and unduly prejudicial in viola¬ 
tion of Section 3 of the Interstate Commerce Act. 

WHEREFORE, your complainant prays that the defen¬ 
dants may be required to answer the charges hereii|i; that 
after due hearing and investigation the Commission may 
make an order requiring the defendants to cease anc^ desist 
from the aforesaid violations of said Act, and to establish 
and put in force and apply in the future to the transporta¬ 
tion of clay from the points of origin mentioned in Para¬ 
graph III hereof to the destination points mentioned] in the 
same paragraph III, in lieu of the rates now charged and 
complained of, such other rates as the Commission may 


deem just, reasonable, non-prejudicial, and non-preferen- 
tial, and also to pay to the complainant by way of Repara¬ 
tion for the unlawful charges hereinbefore alleged such 
sum or sums as, in view of the evidence to be adduced here¬ 
in, the Commission may determine that the complainant is 
entitled to as an award of damages under the provisions 
of the said act for violation thereof; and that such other 
and further order or orders be made as the Commission 
may deem proper in the premises. 

Respectfully submitted, 


THE HARRIS CLAY COMPANY 
S. W. ENLOS, 

Secy . 

By CHARLES DONLEY, 

Traffic Counselor 

Dated at 

1005 Bessemer Bldg. 

Pittsburgh, Pa. 

September 24, 1928 


i 
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215 APPENDIX “C” 

Before the Interstate Commerce Commission 

1 Docket No. 20734 

New Jersey Coated Paper Company, Empire Floor and 
Wall Tile Company, Incorporated, Louis Dejonge 
and Company, Imperial Porcelain Works, Atlantic 
Terra Cotta Company, Federal Terra Cotta Company, 
Lowe Paper Company, Complainants . 

vs. 

The Pennsylvania Railroad Company, The Central Rail¬ 
road Company of New Jersey, Reading Company, Erie 
Railroad Company, The Delaware Lackawanna and 
Western Railroad Company, Wharton and Northern 
Railroad Company, Lehigh Valley Railroad Company, 
Staten Island Rapid Transit Railway Company, New 
York, Susquehanna and Western Railroad Company, 
Defendants . 

The complaint of the above named complainants respect¬ 
fully shows: 

I. That complainants are: New Jersey Coated Paper 
Company, Montclair, N. J., a corporation under the laws of 
the State of New Jersey, Empire Floor and Wall Tile Com¬ 
pany, Incorporated, 507 West Thirty-third Street, New 
York, N. Y., a corporation under the laws of the State of 
Ohio, Imperial Porcelain Works, Trenton, N. J., a corpora¬ 
tion under the laws of the State of New Jersey, Atlantic 
Terra Cotta Company, 10 West Forty-fourth Street, New 
York, N. Y., a corporation under the laws of the State of 
New York, Federal Terra Cotta Company, 101 Park Ave¬ 
nue, New York, N. Y., a corporation under the laws of the 
State of New Jersey, Lowe Paper Company, Ridgefield, 
N. J., a corporation under the laws of the State of New 
Jersey, and Louis Dejonge and Company, 69 Duene Street, 
New York, N. Y., a corporation under the laws of the State 
of New York. 

That the parties named are engaged in the business of 
manufacturing, selling and shipping ceramic products and 
paper. 

II. That the defendants above named are common car¬ 
riers engaged in the transportation of property wholly by 
railroad or partly by railroad and partly by water between 
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points in the States of Pennsylvania and New York and 
points in the States of New Jersey and New York and as 
such common carriers are subject to the provisions of the 
Interstate Commerce Act. 

111. Complaint is made of the rates charged on imported 
ball clay and china clay shipped from Philadelphia and New 
York to complainants’ plants at Montclair, Metuchen, 
Manasquan, Perth Amboy, Rocky Hill, Woodbridge and 
Ridgefield, N. J., and Tottenville and Clifton, (Staten Is¬ 
land) New York. 

iv. That the rates from Philadelphia and New York to 
the destinations set forth in paragraph 3 hereof are rela¬ 
tively higher than are the rates on china clay and ball clay 
published and maintained by the above named defendants 
from the same points of origin to plants located at points in 
the States of Pennsylvania, New Jersey, New Yoifk, and 
Central Freight Association territory. 

v. That complainants above named are in direct competi¬ 
tion with producers of like articles located at points in the 
States of Pennsylvania, New Jersey, New York and Central 
Freight Association territory. 

vi. That shipments of the complainant, New Jersey 
216 Coated Paper Company involved herein have been 
the subject matter of an informal complaint handled 
under the Commission’s informal Docket No. 124919 and 
shipments of the complainant Lowe Paper Company in¬ 
volved herein have been the subject matter of an informal 
complaint handled under the Commission’s informal docket 
No. 834610. 

vii. That by reason for the facts stated in the foregoing 
paragraphs, complainants have been subjected to the pay¬ 
ment of rates had charges for transportation which were 
when exacted and still are (1) unjust and unreasonable in 
violation of Section 1 of the Interstate Commerce Act, and 
(2) unduly prejudicial in violation of Section 3 thereof; that 
complainants have been injured thereby to their damage 
in the sum of the difference between the rates charged and 
collected and those which would have accrued had the rates 
been lawful. 

Wherefore complainants pray that defendants ijaay be 
required to answer the charges herein; that after dub hear¬ 
ing and investigation an order be made commanding said 
defendants to cease and desist from the aforesaid violations 
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of said'act, and establish and put in force and apply in 
future to the transportation of china clay and ball clay be¬ 
tween the origin and destination points named in para¬ 
graph 3 hereof, in lieu of the rates named in said paragraph, 
such other rates as the Commission may deem reasonable 
and just, and also to pay to complainants by way of repara¬ 
tion for the unlawful charges hereinbefore alleged, the sum 
of the difference between the charges as collected and those 
which would have accrued under lawful rates, or such other 
sums as, in view of the evidence to be adduced herein, the 
Commission shall determine that complainants are entitled 
to as an award of damages under the provisions of said act 
for violation thereof and that such other and further order 
or orders be made as the Commission may consider proper 
in the premises. 

M. D. WARREN, 

834 Broad Street Bank Bldg., 
Trenton, New Jersey. 

MILTON P. BAUMAN, 

311 Chamber of Commerce Bldg. 
Jersey City, New Jersey. 

Dated at Trenton, New Jersey 
December 1, 1927 

217-252 APPENDIX “D” 

(See copy page 62 of this record) 

No. 20482, R. T. Vanderbilt Company, Incorporated, et al 
v. Atlantic Coast Line Railroad Company, et al, 167 I. C. C. 
319. 

253 APPENDIX “E” 

INTERSTATE COMMERCE COMMISSION 


No. 20409 1 

International Paper Company et al . v. Baltimore & Ohio 

Railroad Company et al. 

Submitted April 1, 1931. Decided July 14, 1931 

On reargument, findings in prior reports, 167 I. C. C. 319, 
in Nos. 20409 and 20734, and 123 I. C. C. 591 in No. 17840, as 


1 This report also embraces No. 20734, New Jersey Coated Paper Company et 
al. v. Pennsylvania Railroad Company et al., and No. 17840, Ceramic Traffic 
Association v. Pennsylvania Railroad Company et al., on reargmnent. 
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to rates on imported china clay and ball clay, in carloads, 
from north Atlantic ports to destinations in the States of 
New Jersey, New York, and in New England, modified. 
Eeasonable basis of rates prescribed for the future, and 
reparation awarded in Nos. 20409 and 20734. 

Frederick E. Brown, Charles E. Bell, M. D. Warreh, and 
Charles Donley for complainants and interveners. 

Joseph F. Eshelman and W. A. Cole for defendants. 

Other appearances are shown in prior reports. 

Report of the Commission on Reargument 
Lewis, Commissioner: 

The complaint in No. 20409 assailed as unreasonable the 
rates on imported china clay, in carloads, from Portland, 
Me., Boston, Mass., New York, N. Y., Philadelphia, Pa., and 
Baltimore, Md., to eight points in the State of New York, 
and to seven points in New England, where complainants’ 
paper mills are located. The complaint in No. 20734, as 
amended, assailed as unreasonable and unduly prejudicial 
the rates on imported china clay and ball clay, in carloads, 
from Philadelphia to six destinations in New Jersey and to 
two in the State of New York, and from New York, N. Y., 
to two points in New Jersey. 

The prior report in these cases, 167 I. C. C. 3JL9, by 
division 5, also disposed of several other complaints, which 
attacked the rates on this clay, in carloads, from producing 
points in the South. In the latter cases the division pre¬ 
scribed rates from producing points in North Cajrolina, 
South Carolina, and Georgia to destinations in central, 
trunk-line, and New England territories on the ba.sis of 
16 per cent of the contemporaneous first-class rated from 
and to the same points and awarded reparation. Rates 
in purported compliance with the basis prescribed in 
254 these domestic-rate cases have been established. 

In Nos. 20409 and 20734, the import-rate eases, the 
division also found the rates there assailed, on imported 
china clay unreasonable, with certain exceptions, to {he ex¬ 
tent they exceeded 16 per cent of the contemporaneous first- 
class rates from and to the same points, plus a charge of 
50 cents per net ton for handling by the carriers 6f said 
traffic from ship side to cars at the aforesaid ports. The 
basis there found reasonable was prescribed for the future 
and reparation awarded. The allegation of undue prejudice 
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made in No. 20734 was found not sustained. There was no 
evidence concerning ball clay. 

No. 17840, herein referred to as the Ceramic case, was 
decided by division 4 on March 25, 1927, 123 I. C. C. 591. 
In that case the rates on imported china clay and ball clay, 
in carloads, from Philadelphia to certain destinations in 
New Jersey were found unreasonable and unduly preju¬ 
dicial, Subsequent to August 10, 1925, to the extent they 
exceeded rates made under the trunk-line scale prescribed 
in National Paving Brick Mfrs. Asso. v. A. & V. Ry. Co., 68 I. 
C. C. 213, hereinafter called the General Brick case, for ap¬ 
plication on articles in the uniform brick list. That basis 
was there prescribed for the future and reparation was 
awarded. A 50 cents per ton handling charge then appli¬ 
cable at Philadelphia when the rail rate was less than 9 cents 
per 100 pounds was found not unreasonable. 

Upon petition filed by the official-classification lines we 
reopened the import-rate cases, Nos. 20409 and 20734, for 
reargument and reconsideration on the records as made, 
and postponed the effective dates of the orders entered 
therein until our further order. Subsequent to that action, 
and upon consideration of a pending petition by defendants 
in the Ceramic case, we reopened that proceeding for re¬ 
argument and reconsideration in connection with Nos. 20409 
and 20734. Reargument has been had in these three reopened 
proceedings. 

Rates are herein stated in cents per 100 pounds, except 
where otherwise indicated. 

The former reports set forth in much detail facts relating 
to the sources of supply of these clays, their uses, values, 
method of shipment, history of development of rates, and 
various other matters. Such facts will be repeated only in 
so far as necessary to clarify the arguments here advanced 
on behalf of the parties. 

China clay or kaolin is used in the manufacture of ceramic 
and sanitary ware, and in the paper industry as a filler, or 
coating for paper articles. Ball clay is a refractory, highly 
plastic clay and is used in the manufacture of sanitary 
earthenware. In this country these clays are produced 
chiefly in the Southern States and are shipped in 
255 large volume to northern destinations where they 
come in direct competition with the imported clays. 
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These clays move long distances and are of much higher 
grades than the common or brick clays. In the transporta¬ 
tion of the clays here considered clean water-tight box cars 
are necessary to insure against contamination of thei r con¬ 
tents by car rust, cinders, and other foreign substances. 

Inported clay moves from abroad in full cargo lots. The 
boats usually dock at the port through which the bulk of 
the tonnage can most advantageously be handled. The 
greater volume enters through Philadelphia, Portland, and 
Boston. The two latter are the logical ports for imported 
clay destined to New England points. Generally speaking, 
the rates assailed as either subject to a minimum of 40,000 
pounds or 60,000 pounds. The loading of the imported clay 
is somewhat heavier than that of domestic clay froim the 
South. During a representative period embracing a part 
of 1927 and 1928, the average loading of shipments to vari¬ 
ous trunk-line and central-territory destinations was 82,530 
pounds, which was compared with the average loading of 
approximately 71,000 pounds of clay from the South. The 
loadings at Boston and Portland, however, are less than at 
the other ports, the average being in the neighborhood of 
63,000 pounds. The lighter loading at New England ports 
is apparently due to the relatively smaller cars used for 
this traffic by the New England carriers. 

It is here contended by the defendants that the bases of 
rates approved and prescribed on this imported clay in the 
prior reports and orders in these cases are too low and, if 
they should be required to be maintained, will have a de¬ 
pressing effect upon the rates on various other commodities 
moving within official territory. They express the view that 
these complaints should be dismissed but assert tha^; if a 
basis of rates is to be here prescribed it should be siich as 
will produce rate equal, mile for mile, to those respiting 
from the 16 per cent of first-class basis prescribed from 
southern producing points to northern destinations.] Due 
to the fact that the class rates within official territory are 
on a substantially lower level than those applicable within 
southern territory and from southern territory to northern 
destinations, which are governed by the southern classifica¬ 
tion, defendants assert it would require 22.5 per cent J>f the 
first-class rates approved in the Eastern Class Rate Inves¬ 
tigation, 1641. C. C. 314, to produce this equality whiclj they 
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advocate. Defendants therefore propose on reargnment 
rates on this traffic based on this 22.5 per cent basis, plus 
a 50-cent per ton charge for handling at the ports. They 
assert that consideration of the value of this imported clay, 
the nature of the equipment and service required in its 
transportation, and a comparison with rates on other 
256 commodities justifies the basis proposed. 

Complaints in No. 20409 take the position that the 
prescribed 16 per cent basis represents the maximum that 
should be prescribed on this imported clay while complain¬ 
ants and certain interveners in Nos. 20734 and 17840 assert 
that the 16 per cent basis is more than reasonable. 

Computations made from data of record indicate that the 
present first-class rates, which are governed by the south¬ 
ern classification, applicable from clay-shipping points in 
the South to destinations in trunk-line and New England 
territories are, on the average, about 92 per cent of the 
K-2 first-class scale of rates prescribed in our second sup¬ 
plemental report on reconsideration in Southern Class Rate 
Investigation, 113 I. C. C. 200, for application within south¬ 
ern territory. Therefore 16 per cent of such present inter¬ 
territorial first-class rates is equivalent to about 14.72 per 
cent of the K-2 first-class scale. 

The following table sets forth the import rates assailed 
in No. 20409 from Philadelphia and Portland to represen¬ 
tative destinations, the transportation basis of rates pre¬ 
scribed, and car-mile earnings thereunder based on average 
loading of 82,530 pounds, rates for the same distances based 
on 14.72 per cent of the K-2 first-class scale and car-mile 
earnings produced thereby based on an average loading of 
71,000 pounds and the indicated percentage the basis pre¬ 
scribed from the South is of that prescribed for transporta¬ 
tion from the ports: 
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(1) (2) (3) (4) (5) (^) (7) 

Rate Rate on Car-mile Rate on Propor- Car-mile 

Distance assailed, 16 per earnings 14.72 per tion, ^ol- earnings 

per 100 cent on column cent umn 5 if on column 

pounds basis 1 3 rates 2 basis 3 column 3 5 rates 4 


From Philadelphia to— Miles 

Cents 

Cents 

Cents 

Cents 

Per 

cent 

Cents 

Livermore Falls, Me. 

485 

34 

17.75 

30.2 

23.11 

1 

JO 

33.8 

Wilder, Vt. 

363 

28.5 

15.36 

34.9 

20.31 

1 

J2 

39.7 

Turners Falls, Mass. 

276 

28.5 

13.44 

40.2 

17.36 

li 

29 

44.6 

Corinth, N. Y. 

308 

28.5 

14.24 

38 

18.54 

1 

JO 

42.7 

Canton, N. Y. 

543 

oo c 

18.88 

28.6 

24.43 

1 

29 

32 

Glens Falls, N. Y. 
From Portland to— 

402 

20 

16.16 

33.2 

21.34 

1 

r 

37.7 

Livermore Falls, Me. 

65 

11.16 

7.68 

97.5 

9.42 

d 

b 

103 

Wilder, Vt. 

156 

18.5 

10.72 

56.7 

13.83 

u 

29 

62.9 

Turners Falls, Mass. 

179 

18.5 

11.20 

51.6 

14.42 

l*. 

b 

57.2 

Corinth, N. Y. 

295 

28.5 

13.92 

39 

17.95 

li 

29 

43.2 

Canton, N. Y. 

410 

20.5 

16.16 

32.5 

21.34 

li 

2 

37 

Glens Falls, N. Y. 

472 

20.5 

17.28 

30.5 

22.68 

13 

r 1 

34.1 


1 Rates per 100 pounds resulting from 16 per cent basis prescribed for transportation. 
Computed on basis of 16 per cent of first-class rates prescribed in Appendix E of East¬ 
ern Class Rate Investigation, 164 I. C. C. 314. In that proceeding certain arbitraries 
were authorized to be added to Appendix E first class rates for such hauls or portions of 
hauls as take place within New England zones A and B territories. Therefore to certain 
of the destinations shown above the prescribed basis would result in rates slightly higher 
than above indicated. 

2 Based on loading of 82,530 pounds. 

3 Rates per 100 pounds based on 14.72 per cent of K-2 first-class scale. 

4 Based on loading of 71,000 pounds. 

257 The foregoing table indicates that the level of the 
rates approved for transportation in the prior report 
in Nos. 20409 and 20734 for transportation from the ports, 
computed on 16 per cent of the first-class rates prescribed 
in Appendix E of the Eastern Class Bate case for Applica¬ 
tion between points in official territory, is on the 'average 
approximately 30 per cent lower than that prescribed in 
the same report from southern points to destinations in 
trunk-line and New England territories. If the 50-<)jent per 
ton port handling charge be added to the transportation 
basis of rates prescribed from the ports the total charges 
would still be, on the average, about 10 per cent lower than 
the basis prescribed from the South. However, this charge 
for loading this traffic in the cars is for a distinct service 
performed by the carriers and which service respecting 
domestic shipments is performed by the shipper. The in¬ 
dications are that 50 cents per ton is approximately the 
equivalent to the actual cost to the carriers of performing 
this service. 

The average value of the South Carolina and Georgia 
clays is around $8 per net ton f. o. b. shipping points, of 
the North Carolina clays about $16.50, and the combined 
average value of the clays from these three States ^s about 
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$12 per net ton. The value of the imported clay is, on the 
average, somewhat higher. The price at the ports of entry 
of imported English clay used for paper coating is around 
$20 or $21 per gross ton, including duty. During the period 
covered by the complaint in No. 20409, prices at these ports 
ranged from $10.12 to $12.12 per net ton on 77 per cent of 
the tonnage used, and from $16 to $17 per net ton on the 
remainder. While in the transportation of both the domes¬ 
tic clays and the imported product, clean, water-tight box 
cars are required to insure against contamination of the 
clay by foreign substances, car rust, cinders, etc., defen¬ 
dants insist that the equipment used for transportation of 
imported clays is cleaned to a higher degree than that used 
for the transportation of the domestic clays. That great 
care is used in the preparation of cars for the movement of 
this import clay is evidenced by the following statement 
made on this subject at page 338 of the prior report: 

As previously indicated, various grades of this china clay 
are recognized in the trade. They are separated in the ship, 
and this is true of different lots intended for different con¬ 
signees. Thus, there will be filler, coating, and potting clays 
of various grades in a single ship. Because of this, it is 
necessary as a practical matter for the carrier to furnish 
for all china clay, cars suitable for the highest grade. The 
highest type of clean, water-tight box-car equipment is re¬ 
quired. Cars that have been used for the transportation of 
iron articles, ore of any description, or lamp black, or cars 
with iron scale on metallic roofs, will not be accepted, as 
iron or its compounds is detrimental to paper making and 
pottery, and is objectionable to practically all other indus¬ 
tries that use this clay. Cars having grease spots 
258 and those containing particles from the previous 
loading of brick, cement, lime, grain, or other com¬ 
modities, must be thoroughly cleaned by the carriers before 
they are suitable for clay loading. This is necessary to 
prevent the clay from becoming soiled or otherwise con¬ 
taminated. Cars suitable for loading sugar may be unsuit¬ 
able for loading china clay. At Philadelphia, to meet the 
rigorous requirements of the trade, the cars are usually 
scrubbed by the carriers, special facilities being maintained 
for this purpose. Cars that have been specially prepared 
for the loading of this clay are in many instances, rejected 
by the shippers as unfit. 
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In support of the conclusion reached in the prior report 
that the 16 per cent basis would be reasonable on clay from 
the South it was noted at page 334 of that report that the 
rates prescribed in Southern Cement Rates, 132 I. C. C. 
427, for application on cement, worth about $8 per ton, from 
points in central and eastern trunk-line territories to des¬ 
tinations in southern territory averaged in the neighbor¬ 
hood of 16 per cent of the K-2 first-class rates. In this con¬ 
nection defendants point out that the rates prescribed in 
New England Cement Rates, 155 I. C. C. 601, for applica¬ 
tion on cement from certain points in New York to destina¬ 
tions in New England range from 20 to 22 per cent of the 
Appendix E first-class rates above referred to. They also 
point out, among other rates prescribed by us, those pre¬ 
scribed in Northwestern Ohio Lime Mfrs. v. Pennsylvania 
R. Co., 159 I. C. C. 9, on lime, worth between $8 and $10 
per ton, for application from various points in Qhio to 
points in trunk-line and New England territories, which 
they say average between 19 and 22 per cent of the said 
Appendix E first-class rates. Defendants argue thai these 
higher percentages of first-clas rates prescribed on the com¬ 
modities above mentioned strongly indicate that the 16 per 
cent basis prescribed on this imported clay is too low. 

Complainants point out that the rate prescribed on ce¬ 
ment in the New England Cement case are on a higher level 
than those we prescribed in the Southern Cement case, and 
that in arriving at those rates the fixing of a fair relation¬ 
ship between competing points was a matter of primary 
consideration. Lime does not load as heavy as does this 
clay. 

Complainants in support of their contention made on ar¬ 
gument that the basis of rates prescribed in the prior re¬ 
port on this imported clay is sufficiently high presented the 
results of various computations purporting to show that 
car-mile earnings produced from the prescribed ba^is are 
higher than those produced from rates prescribed bjf us, in 
various cases on certain other commodities, for exanjtple on 
fertilizers between points in central territory prescribed in 
Ohio Farme Bureau Federation v. A. & W. Ry. Cp., 146 
I. C. C. 419; and on lime from producing points in (Mary¬ 
land, Pennsylvania, West Virginia, Virginia, and ()hio to 
points in central territory prescribed in Eastern 
259 Lime Mfrs. Traffic Bureau v. A. & B. B. R. R. Co., 
112 I. C. C. 7. 
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In making these comparisons complainants add to the 
16 per cent basis prescribed for the transportation of this 
imported clay from the ports the charge, equivalent to 2.5 
cents per 100 pounds, prescribed for handling this clay from 
ship side to cars. This charge was prescribed for a service 
distinct and separate from that performed in the transpor¬ 
tation from the ports. The service for which this charge 
was prescribed does not exist with respect to carload do¬ 
mestic traffic. For this reason and various others such as 
the lack of proof of record of essential similarity between 
the traffic and transportation condition as they pertain to 
the movement of this clay, on the one hand, and to the move¬ 
ment of the compared commodities, on the other hand, such 
computations are not convincing. 

In the General Brick case, supra, we, among other things, 
prescribed separate scales of rates for the transportation of 
brick i and clay products, in carloads, not exceeding 150 
miles, between points within central territory, and between 
points within trunk-line territory, respectively. Those pre¬ 
scribed for application within trunk-line territory average 
about 16.5 per cent of the Appendix E first-class rates pre¬ 
scribed for like distances, while those prescribed for appli¬ 
cation within central territory average about 15 per cent 
of said Appendix E rates. 

The rates prescribed by us in Brick and Clay Products 
in the South, 88 I. C. C. 543, hereinafter referred to as the 
Southern Brick case, for application on brick and related 
articles, in carloads, between points in southern territory 
average about 12 per cent of the southern first-class K-2 
scale of rates. Contrary to the situation prevailing as to 
traffic in general, they are on a substantially lower level 
than the trunk-line brick scale above mentioned. This fact 
was referred to in the prior report and the division in arriv¬ 
ing at the level of rates on this china clay, or kaolin, there 
prescribed from the South stated, at page 332, that the 
record was persuasive “ that the southern brick scale is 
not a fair measure for rates on the clay and kaolin moving 
to northern territory. ’ ’ 

Complainants and interveners argue, however, that the 
same conclusion is not here justified in arriving at a proper 
level of rates on this imported traffic due, they claim, to the 
comparatively high level of the short-haul brick rates pre¬ 
scribed in the General Brick case for application between 
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points in trunk-line territory. They say that these brick 
rates are among the highest in the country and that the 
question of proper relationship and not that of inherent 
reasonableness was given major consideration in arriving 
at the prescribed level. They also point to the fact, which 
was also noted in the prior report, that since 
260 10,1925, the carriers have accorded rates on imported 

china clay and ball clay from north Atlantic ports to 
points in central territory on the same level as is maintained 
on articles in the uniform brick list. It was the maintenance 
of this parity of rates that led to the filing of the coniplaint 
in the Ceramic case and was one of the consideratioiis sup¬ 
porting the prescription therein by division 4 of rates from 
Philadelphia on imported china clay and ball clay, then 
shown to be worth from $18 to $20 per ton at that port, to 
various destinations in New Jersey not to exceed the trunk¬ 
line territory brick scale. 

The complainants and interveners in the Ceramic case 
have potteries throughout official territory. Such inter¬ 
veners here urge the continuance of the brick basis of rates 
there prescribed, while the argument made on behalf of 
complainants therein indicate the view that even that level 
is too high. 

The finding made in the Ceramic case afforded i:i turn 
support for the contention made of record by complainants 
and interveners in Nos. 20409 and 20734 that the brick basis 
was proper for rates between the points there involved. 

In the prior report in the Ceramic case, division 4 stated 
that the claim there made by defendants that the establish¬ 
ment on August 10, 1925, of rates on this imported clay 
from north Atlantic ports to destinations in central terri¬ 
tory on the level of the contemporaneous brick rat<ts was 
because of competition there met with clay from the South, 
was not satisfactorily proven. However, we have jiere a 
more complete record on this subject and it points stjrongly 
to the conclusion that competitive conditions had mtich to 
do with the establishment of this parity and have continued 
to influence its maintenance. In addition to this, however, 
computations made by employing the 16 per cent basis in 
connection with the first-class rates prescribed in the East¬ 
ern Class Rate case between the ports and various points in 
central territory, indicate that if this basis were extended 
into central territory many of the rates which are now on 
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the brick basis would be substantially reduced, and this 
frequently even with the 50-cent per ton handling charge 
added. 

In the prior report in Nos. 20409 and 20734, and associ¬ 
ated cases, division 5, in dealing with rates on clay from the 
South pointed out, at page 333, some of the reasons why 
such rates on this clay should exceed those applicable on 
brick of fire-brick clay from the South. It was stated: 

We have so found in several cases decided since the 
Ceramic case, notwithstanding there is some similarity be¬ 
tween the respective transportation characteristics of each, 
that claims for loss or damage are negligible, and that the 
values of the clay are within the range of those of articles 
in the unform brick list. While the range of articles 
261 included in that list is wide, competitive features 
attach to them. There is little, if any, competition 
between this paper clay and pottery clay on the one hand 
and common clay on the other. One outstanding and im¬ 
portant difference is that more than ordinary suitability of 
equipment is a prerequisite to the proper transportation of 
this clay from the South. Clean, watertight box cars are nec¬ 
essary, and they must insure against contamination of their 
contents by foreign substances, car rust, cinders, etc. Such 
precaution is not necessary in the transportation of brick 
or common clay. 

While it was pointed out in said prior report in connec¬ 
tion with the consideration of rates on this imported clay, 
as in i^sue in Nos. 20409 and 20734, that the trunk-line brick 
scale is on a higher level than the southern brick scale and 
that it was made to fit the particular conditions pertaining 
to short-haul movements of brick within trunk-line terri¬ 
tory, nevertheless it was there considered an improper yard¬ 
stick by which to measure rates on this imported clay. We 
agree with that view. It is also our opinion, from a further 
consideration of all the facts and circumstances of record 
that the basis prescribed in the prior report in Nos. 20409 
and 20734 on this imported clay is somewhat too low. In 
the Eastern Class Rate case we stated that class rates in offi¬ 
cial territory differed materially from those in other sec¬ 
tions of the country, generally being on a lower level and 
applying, generally speaking, to a much wider range of 
traffic. It was noted that carload traffic of any important 
volume moving in other territories has generally been ac- 
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corded commodity rates. We pointed out that the result of 
this situation is that, as compared with the class rates, the 
commodity rates on heavy, low-grade articles in offici al ter¬ 
ritory are frequently relatively high and in other territories 
relatively low and in this connection made the following 
statement at page 391 of the report in that case: 

While it is difficult to determine the fact with exactness, 
it is quite clear from general knowledge, and also fr<^m evi¬ 
dence here of record, that the spread between the clas^ rates 
in official territory and those in effect in the South and West 
is not an accurate index of the differences in general aver¬ 
age rate levels, the latter differences being relatively con¬ 
siderably less. 

We now find: 

1. That the assailed rates on imported china clay in No. 
20409 from Portland, Me., Boston, Mass., New York, N. Y., 
Philadelphia, Pa., and Baltimore, Md., to destinations in 
the State of New York and in New England were, are, and 
for the future will be, unreasonable to the extent that they 
exceeded, exceed, or may exceed, rates made 19 p<^r cent 
of the contemporaneous first-class rates from and to the 
same points, plus a charge of 50 cents per net ton for han¬ 
dling said traffic from ship side to cars at the aforesaid 
ports. 

2. That the assailed rates on imported china clay in No. 
20734 from New York to Ridgefield and Montclair, N. J., 

were not and are not unreasonable, but that the as- 
262 sailed rates on imported china clay from Philadel¬ 
phia to points in New Jersey named in the coihplaint 
including Clifton and Tottenville, N. Y., were, are, qnd for 
the future will be unreasonable to the extent they exceeded, 
exceed, or may exceed, rates made 19 per cent of the con¬ 
temporaneous first-class rates from and to the same points, 
plus a charge of 50 cents per net ton for handling said 
traffic from ship side to cars at the aforesaid port. 

3. That to the extent that the rates assailed in No. 20409 
to Ticonderoga, N. Y., for Ticonderoga Railroad delivery 
exceeded, exceed, or may exceed the rates resulting from 
the above findings to Ticonderoga for delivery on the Bald¬ 
win branch of the Delaware & Hudson Railroad, they were, 
are, and for the future will be unreasonable. 

4. That of the complainants here asking for reparation in 
Nos. 20409 and 20734 the following made or received ship- 
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ments and paid and bore the charges thereon: In No. 20734, 
New Jersey Coated Paper Company, Lowe Paper Company, 
and Atlantic Terra Cotta Company; and in No. 20409, In¬ 
ternational Paper Company, and that the aforesaid com¬ 
plainants have been damaged in the amount that the charges 
paid exceeded those that would have accrued at the rates 
and charges herein found reasonable; and that they are 
entitled to reparation with interest. The amount of repara¬ 
tion can not be determined on this record and the above- 
named complainants should comply with Rule V of the 
Rules of Practice. If any of the other complainants in 
Nos. 20409 and 20734 which by their complaints here ask 
for reparation have made shipments at the rates herein 
found unreasonable they may submit Rule V statements 
accompanied by proof in affidavit form that they paid and 
bore the freight charges, if defendants object to proof by 
affidavit, a further hearing may be sought on the question 
of reparation. 

5. That the assailed rates in No. 17840 on imported china 
clay and ball clay from Philadelphia, Pa., to destinations in 
New Jersey, for the future will be unreasonable to the ex¬ 
tent they exceed rates made 19 per cent of the contempo¬ 
raneous first-class rates from and to the same points, plus 
a charge of 50 cents per net ton for handling said traffic 
from ship side to cars at the aforesaid port. 

Our findings herein are not to be construed as precluding 
reasonable groupings. An appropriate order for the future 
will be entered. 

Mahaffie, Commissioner, dissenting: 

Defendants, upon petition, renew their contention that 
the rates assailed are not unreasonable and that the com¬ 
plaint should be dismissed. They more particularly seek a 
1 basis of rates, as stated in the report, “such as will 
263 produce rates equal, mile for mile, to those resulting 
from the 16 per cent of first-class basis prescribed 
from southern producing points to northern destinations . 9 ’ 
That basis was prescribed by division 5 in Vanderbilt Co. 
v. Atlantic Coast Line R. Co., 167 I. C. C. 319, on domestic 
clays. The value of the commodities here considered is 
shown to exceed that of the domestic clays. The report fur¬ 
ther states that “these clays move long distances and are 
of much higher grades than the common or brick clays. In 
the transportation of the clays here considered clean, water- 
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tight box cars are necessary to insure against contamina¬ 
tion of their contents by car rust, cinders, or other foreign 
substances. ’ 1 The distances involved in the movement of 
the imported clays are, as shown in the Vanderbilt Co\ case, 
much shorter than those on domestic clays from the South. 
Notwithstanding this, the majority prescribe rates approxi¬ 
mately 10 per cent below the rates prescribed for doijnestic 
clays. I can not agree with the finding that such are maxi¬ 
mum reasonable rates. Nor do I find any reason why im¬ 
ported clays of this character should move at a les^ rate, 
mile for mile, than the domestic product. 

I am authorized to state that Commissioners Porter and 
Lee join in this expression. 

Commissioners Aitchison and Tate did not participate in 
the disposition of this case. 

264 ORDER 

At a General Session of the Interstate Commerce Commis¬ 
sion, held at its office in Washington, D. C. on the 14th 
day of July, A. D. 1931 

No. 20409 

International Paper Company et al. 

v . 

The Baltimore and Ohio Railroad Company et al. 

No. 20734 

New Jersey Coated Paper Company et al. 

v . 

The Pennsylvania Railroad Company et al. 

No. 17840 

Ceramic Traffic Association 
v. 

The Pennsylvania Railroad Company et al. 

It appearing, That on July 12, 1930, division 5 entered 
its report and order in Nos. 20409 and 20734, and that on 
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March 25, 1927, division 4 entered its report and order in 
No. 17840; 

It further appearing, That on January 12,1931, the com¬ 
mission reopened Nos. 20409 and 20734 for reargument 
upon the present records and postponed the orders there¬ 
tofore entered therein until its further order, and that on 
February 9, 1931, the commission also reopened No. 17840 
for reargument, in connection with that to be had in Nos. 
20409 and 20734; 

It further appearing, That such reargument has been 
had, and that the commission has, on the date hereof, made 
and filed a report on reargument containing its findings of 
fact and conclusions thereon, which said report on reargu¬ 
ment and the aforesaid reports of July 12,1930, and March 
25, 1927, are hereby referred to and made parts hereof. 

It is ordered, That the above-named defendants, accord¬ 
ing as they participate in the transportation, be, and they 
are hereby, notified and required to cease and desist, on or 
before October 10, 1931, and thereafter to abstain from 
publishing, demanding, or collecting, for the interstate 
transportation of the commodities described in the next suc¬ 
ceeding paragraph hereof from and to the points 
265 therein set forth, rates in excess of those prescribed 
in said paragraph. 

It is further ordered, That said defendants, according as 
they participate in the transportation, be, and they are 
hereby, notified and required to establish, on or before 
October 10,1931, upon notice to this commission and to the 
general public by not less than 30 days’ filing and posting 
in the manner prescribed in section 6 of the interstate com¬ 
merce act, and thereafter to maintain and apply to the in¬ 
terstate transportation of the commodities described in the 
following table and from and to the points therein set forth, 
rates which shall not exceed those set forth in said table: 
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Defen- Commodities 

dants in in carloads Prom To Rates 


No. 20409 China clay (im- Baltimore, Md.; Berlin, N. Y.; Bellows Not exceeding 19 
ported). Philadelphia, Falls, Vt.; Canton, per cent of first- 

Pa; New York, N. Y.; Corinth, N. Y.; class rates con- 

N. Y.; Boston, Delano Junction, N.Y.; tempo:raneously 

Mass.; Port- Fort Edward, N. Y; applies,ble from 

land, Me. Franklin, N. H.; Glens and to same 

Falls, N. Y.; Livermore points, plus a 

Falls, Me.; Piercefield, charge of 50 

N. Y.; Ticonderoga, cents per net 

N. Y.; Turners Falls, ton for handling 

Mass.; Webster, Me.; said traffic at 

Wilders, Vt. the aforesaid 

ports from ship 
side to) cars. 

No. 20734 do Philadelphia, Pa. Metuchen, N. J.; Rocky Do. 

Hill, N. J.; Wood- 
bridge, N. J.; Perth 
Amboy, N. J.; Manas- 
quan, N. J.; Ridgefield, 

N. J.; Clifton, N. Y.; 

Tottenville, N. Y. 

No. 17840 China clay and do Camden, Trenton, Bor- Do. 

ball clay im- dentown, Lambertville 

ported). New Brunswick, Old 

Bridge, Frenchtown, 

Matawan, Perth Am¬ 
boy, Washington, and 
Keyport, N. J. 


It is further ordered, That all rates herein prescribed to 
Ticonderoga, N. Y., for Ticonderoga Railroad delivery shall 
not exceed the rates herein prescribed to Ticonderoga for 
delivery on the Baldwin branch of the Delaware & Hudson 
Company. 

It is further ordered, That the said order of July 12,1930, 
entered in Nos. 20409 and 20734, be, and it is hereby, va¬ 
cated and set aside, and that the said order of March 25, 
1927, entered in No. 17840, be, and it is hereby, vacated and 
set aside as of October 10, 1931. 

And it is further ordered, That this order shall continue 
in force until the further order of the commission. 

By the commission. 

(Seal.) GEORGE B. McGINTY, 

Secretary . 

APPENDIX “F” 

266-287 (See copy page 127 of this record) 

No. 20482, R. T. Vanderbilt Company, Incorporated, et 
al. v. Atlantic Coast Line Railroad Company, et al, 194 
I. C. C. 702. • 
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APPENDIX “G” 

Before the 

INTERSTATE COMMERCE COMMISSION 

No. 20225 

Empire Floor and Wall Tile Company 


vs. 

Carolina, Clinchfield & Ohio Railway Co. et al. 

Stipulation 

In accordance with the suggestion of the presiding Ex¬ 
aminer that parties undertake to relieve the Commission 
of the necessity of checking the Rule V statements intro¬ 
duced as exhibits in the above proceeding at the reparation 
hearing at Washington, D. C., June 15, 1932, and to agree 
among themselves as to the amounts of reparation called 
for by such exhibits under the Commission’s findings here¬ 
in: 

IT IS HEREBY STIPULATED AND AGREED by and 
between Milton P. Bauman, as counsel for complainant in 
the above proceeding, and Joseph F. Eshelman and Fran¬ 
cis R. Cross, as counsel for defendants, that the principal 
amounts of reparation called for under the Commission’s 
findings herein by the Rule V statement introduced as ex¬ 
hibit in behalf of said complainant, and the carriers con¬ 
cerned in the routes via which the shipments actually 
moved, as as follows: 


Exhibit Principal 

Number Route Amount 

V-l C C&O-N & W-PRR-L V $170.40 

V-l CC&O-N&W -WMd-Reading-LV 495.69 

V-l CC&O-N&W-B&O-Reading-LV 18.30 


IT IS EXPRESSLY UNDERSTOOD that the foregoing 
stipulation simply represents an effort by the parties to 
meet the request of the presiding Examiner that the Com¬ 
mission be relieved of the burden of checking Rule V state¬ 
ments and is not to be taken as an admission, express or 
implied, that the Commission’s findings in the above case 
are correct or lawful, or that defendants, or any of them | 
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are liable to anyone for the amounts above indicated, or 
for any amount, or that anyone is entitled to reparation in 
respect thereof. 

IT IS ALSO FURTHER UNDERSTOOD th^t de- 

289 fendants reserve all their legal rights to content and 
resist the making and payment of any award of rep¬ 
aration or damages based upon the said Rule V statement 
filed as an exhibit as aforesaid, or upon the foregoing stip¬ 
ulation, or both of them. 

(Sgd) MILTON P. BAUMAN 

Milton P. Bauman as counsel for 
complainant . 

(Sgd) JOSEPH F. ESHELMAN 
(Sgd) FRANCIS R. CROSS 

Counsel for Defendants. 

January 10, 1934. 

290 Before the 
INTERSTATE COMMERCE COMMISSION 

No. 20734 

New Jersey Coated Paper Company, et al. 

vs. 

Pennsylvania Railroad Company, et al. 

Stipulation 

In accordance with the suggestion of the presiding Ex¬ 
aminer that the parties undertake to relieve the Commis¬ 
sion of the necessity of checking the Rule V statements in¬ 
troduced as exhibits in the above proceeding at the repara¬ 
tion hearing at Washington, D. C., June 15, 1932, and to 
agree among themselves as to the amounts of reparation 
called for under the Commission’s findings herein % such 
exhibits i 

IT IS HEREBY STIPULATED AND AGREED by and 
between Milton P. Bauman, as complainants’ representa¬ 
tive, and H. Merle Mulloy and M. B. Pierce, as counsel for 
defendants, that the principal amounts of reparation called 
for under the Commission’s findings herein by the Rule V 
statements introduced as exhibits in behalf of said com- 
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plainants, and the carriers concerned in the routes via 
which the shipments actually moved, are as follows: 

Exhibit Claim Principal 

No. No. Complainant Route Amount 

X-5 i 12-X-36 Lowe Paper Company Rdg.-CNJ-Erie $74.43 

X-5 NJCP-X-1 New Jersey Coated Rdg.-CNJ-W&N- 

Paper Company NYS&W-Erie 1,204.41 

IT IS EXPRESSLY UNDERSTOOD that the foregoing 
stipulation simply represents an effort by the parties to 
meet the request of the presidng Examiner that the Com¬ 
mission be relieved of the burden of checking Rule V state¬ 
ments and is not to be interpreted as a certification of such 
statements and is not to be taken as an admission, express 
or implied, that the Commission’s findings in the above case 
are correct or lawful, or that defendants, or any of them, 
are liable to anyone for the amounts above indicated, or 
for any amount, or that anyone is entitled to reparation in 
respect thereof. 

IT IS ALSO FURTHER UNDERSTOOD that defen¬ 
dants reserve all their legal rights to contest and resist the 
making or payment of any award of reparation or damages 
based upon the said Rule V statements filed as exhibits as 
aforesaid, or upon the foregoing stipulation, or both of 
them. 

MILTON P. BAUMAN 
Milton P. Bauman, as complainants 7 
representative. 

H. MERLE MULLOY 

M. B. PIERCE 

H. Merle Mvlloy and M. B. Pierce, as 
counsel for defendants. 


October 16,1933. 
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291 APPENDIX “H” 

Order . 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 12th 
day of March, A. D. 1934 

No. 20734 

New Jersey Coated Paper Company, et al. 

v. 

The Pennsylvania Railroad Company, et al. 

No. 24327 

Columbia Mills, Incorporated 

v. 

Atlantic Coast Line Railroad Company, et al. 

No. 20225 

Empire Floor & Wall Tile Company, Inc. 

v. 

Carolina, Clinchfield & Ohio Railway, et al. 

No. 25262 

T. R. Goodlatte & Sons, Inc. 

v. 

The Baltimore & Ohio Railroad Company, et al.| 

No. 25396 

T. R. Goodlatte & Sons, Inc. 

v. 

Central Railroad Company of New Jersey, et a^. 

No. 24869 


Newton Falls Paper Company, Inc. et al. 

v. 

The New York Central Railroad Company, et al. 

No. 24869 (Sub-No. 1) 

Blackstone Glazed Paper Company, et al 


v. 


The New York, New Haven & Hartford Railroad 

PANY, ET AL. 


Com- 
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292 No. 24869 (Sub-No. 2) 

Plymouth Rubber Company, Inc. 

v. 

Same 

No. 24869 (Sub-No. 3) 

Craftex Company, 

v. 

Boston & Albany Railroad, et al. 

No. 24869 (Sub-No. 4) 

Pawtucket Glazed Paper Co., Inc. 

v. 

The New York, New Haven & Hartford Railroad Com¬ 
pany, et AL. 


293 It appearing , That on July 3, 1933, the Commis¬ 
sion, entered its report on further hearing in the 
above entitled proceedings, and these proceedings now com¬ 
ing on for further consideration on the question of repara¬ 
tion, and the parties having filed stipulations with respect 
to shipments involved, based on statements filed as exhibits 
at said further hearing, which stipulations and report of 
July 3, 1933 and prior reports herein are hereby referred 
to and made parts hereof; we find that complainants and 
interveners shown in the following table are entitled to 
awards of reparation from the defendants named below in 
the amounts set opposite their respective names with in¬ 
terest : 

Complainants Defendants Amounts 


Newton Falls Pa¬ 
per Company 

Do 
1 Do 

i 

' Do 
! Do 


MD&S; SAL; RF&P; Penn 
and NYC 

Sou; Penn; and NYC 
CofGa; Sou; N&W; WMd 
Reading and NYC 
CofGa; ACL; RF&P; Penn 
and NYC 

CofGa; SAL; RF&P; Penn; 
and NYC 


$ 179.89 
359.28 j 

43.99 

: 

43.20 ! 

. 

1 

2,132.55 
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Do CofGa; ACL; RF&P; B&O; 

Reading and NYC 

Pawtucket Glazed 
Paper Com¬ 
pany Sou; Penn and NYNH&H 

Blackstone Glazed 
Paper Com¬ 
pany Sou; Penn and NYNH&H 

Metz Paper Com¬ 
pany Sou; Penn; and NYNH&H 

Plymouth Rubber 

Company Sou; Penn and NYNH&H 

Craftex Com¬ 
pany Sou; Penn and NYNH&H 

Do Sou; B&O; Reading; CRRof 

NJ; NYC and B&A 


Intervener 


Defendants 


Hampden Glazed 
Paper and Card 

Company Sou; Penn and NYH&H 
Complainants Defendants 

T. R. Goodlatte & 

Sons, Inc. Reading; CRRofNJ; and 

DL&W 

Do Penn; Reading; LV and 

DL&W 

Do Sou; Penn and DL&W 

Do Sou; B&O; Reading; CRR 

ofNJ and DL&W 

Empire Floor & 

Wall Title Com¬ 
pany CC&O; N&W; Penn; and LV 

Do CC&O; N&W; WMd; Reading 

and LV 

Do CC&O; N&W; B&O; Reading 

and LV 


245 

3,$03.37 

48.38 

293.08 

97.99 

488.92 

51.00 

40.65 

Amounts 

40.80 

Amounts 

377.66 

1253.56 

£55.55 

159.73 

:L70.40 

495.69 

18.30 
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294 Complainants Defendants Amounts 

The Columbia 

Mills, Inc. Cof Ga; Sou; N&W; Penn 

and DL&W 154.60 

i Do Cof Ga; ACL; RF&P; B&O 

Reading and DL&W 450.23 

Lowe Paper Com¬ 
pany Reading; CRRofNJ and Erie 74.43 

New Jersey 
Coated Paper 

Company Reading; CRRofNJ; W&N 

NYS&W and Erie 1,204.41 

Atlantic Terra 
Cotta Com¬ 
pany Penn 4.22 


It is therefore ordered , That the defendants, named in 
each of the groups shown in the above table, be, and they 
are hereby, authorized and directed to pay unto the com¬ 
plainants and interveners shown opposite said groups, on 
or before April 26, 1934, the amounts set opposite their re¬ 
spective names in said table, with interest thereon at the 
rate of 6 percent per annum, from the respective dates of 
payment of the charges assailed, as reparation on account 
of unreasonable rates charged for the transportation of 
numerous carloads of china clay from Philadelphia, Pa., 
and New York, N. Y., and from producing points in North 
Carolina, South Carolina and Georgia to destinations in 
central, eastern trunk-line and New England territories; 
and numerous carloads of imported china clay from north 
Atlantic ports to points in trunk-line and New England 
territories. 

By the Commission. 


GEORGE B. McGINTY, 

(Seal) Secretary. 

295 Index of Abbreviations 

ACL Atlantic Coast Line Railroad Company 

B&O i The Baltimore & Ohio Railroad Company 
BR&P Buffalo, Rochester & Pittsburgh Railway Com¬ 
pany 
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CofGa 

CNO&TP 

CC&O 


C&O 

CRRofNJ 

DL&W 

Erie 

G&F 

LV 

MD&S 

NYC 

N&W 

NYNH&H 

NY&LB 


Penn 

RF&P 

Reading 

Sou 

SAL 

WMd 

WSSB 

NYS&W 

W&N 

B&A 


Central of Georgia Railway Company 
The Cincinnati, New Orleans & Texas Pacific 
Company 

Carolina, Clinchfield & Ohio Railway (Atlantic 
Coast Line Railroad Company and Louisville 
and Nashville Railroad Company, Lessees) 
The Chesapeake & Ohio Railway Company 
The Central Railroad Company of Ney Jersey 
The Delaware, Lackawanna & Western Rail¬ 
road Company 
Erie Railroad Company 
Georgia & Florida Railroad 
Lehigh Valley Railroad Company 
Macon, Dublin & Savannah Railroad Company 
The New York Central Railroad Company 
Norfolk & Western Railway Company 
The New York, New Haven & Hartford Rail¬ 
road Company 

The New York & Long Branch Railroad Com¬ 


pany 

The Pennsylvania Railroad Company 
Richmond, Fredericksburg & Potomac Railroad 
Company 
Reading Company 
Southern Railway Company 
Seaboard Air Line Railway Company 
Western Maryland Railway Company 
Winston-Salem Southbound Railway Company 
New York, Susquehanna & Western Railway 
Company 

Wharton & Northern Railroad Company 
Boston and Albany Railroad (The New York 
Central Railroad Company, Lessee) 


296 Order to Dismiss as to Certain Plaintiffs, j 

Filed June 12 1935. 

The Clerk of said Court will please dismiss the abive en¬ 
titled proceeding in so far as plaintiffs, New Jersey Coated 
Paper Company and Lowe Paper Company are concerned, 
against defendants, Reading Company, The Centra^ Rail¬ 
road Company of New Jersey, Erie Railroad Company, 
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Wharton & Northern Railroad Company and New York, 
Susquehanna, & Western Railroad Company, the claims of 
said plaintiffs against said defendants as set forth in the 
order of the Interstate Commerce Commission, dated March 
12, 1934, appearing as Appendix H to the declaration filed 
herein,ihaving been fully paid and satisfied; this dismissal 
not to affect in any wise this proceeding so far as the plain¬ 
tiff, Empire Floor & Wall Tile Co., Inc., is concerned. 

JOHN T. MONEY 
SPENCER T. MONEY 
Attorneys for Plaintiffs. 

297 Joint and Several Plea of Defendants, Carolina, 

! Clinch field o,nd Ohio Railway, (Atlantic Coast Line 

Railroad Company, and Louisville and Nashville 
Railroad Company, Lessees), Norfolk & Western 
Railway Company, The Pennsylvania Railroad 
Company, Lehigh Valley Railroad Company, West- 
i ern Maryland Railway Company, Reading Com¬ 
pany and The Baltimore <& Ohio Railroad Com¬ 
pany. 

Filed August 19 1935. 

Now come defendants, Carolina, Clinchfield and Ohio 
Railway, (Atlantic Coast Line Railroad Company, and 
Louisville and Nashville Railroad Company, Lessees), Nor¬ 
folk & Western Railway Company, The Pennsylvania Rail¬ 
road Company, Lehigh Valley Railroad Company, Western 
Maryland Railway Company, Reading Company and The 
Baltimore & Ohio Railroad Company, and for joint and 
several plea to the declaration filed by plaintiffs in the above 
entitled cause, said case having been entered of record 
“settled and dismissed’’ as to plaintiffs, New Jersey Coated 
Paper Company and Lowe Paper Company, as to defen¬ 
dants,! The Central Railroad Company of New Jersey, 
Wharton & Northern Railroad Company, New York, Sus¬ 
quehanna & Western Railroad Company and Erie 

298 Railroad Company, say they admit that plaintiff, 
Empire Floor & Wall Tile Company, Inc., is a cor¬ 
poration, organized under the laws of the State of Ohio, 
with its principal office in the City of New York, State of 
New York, and its manufacturing plant at Metuchen, New 
Jersey; they admit that each and all of said defendants are 
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and were during the periods mentioned in said declaration 
common carriers by railroad operating in interstate com¬ 
merce, subject to the provisions of the Act to Regulate Com¬ 
merce, approved February 4, 1887, as amended; they admit 
that on, to-wit, the 3rd day of December, 1928, said plaintiff 
intervened in I. C. C. Docket No. 20482 and 20482, Sub No. 
2, and admit that a copy of said intervening petition, narked 
“Appendix A” and attached to the declaration is correct; 


they admit that the copy of the complaint in I. C. C. Docket 
No. 20482, Sub No. 2, marked “Appendix B” and attached 
to the declaration is correct; they admit that said plaintiff 
was allowed by the Interstate Commerce Commission to 
intervene in said proceedings; they admit that said proceed¬ 
ings were assigned for public hearing by the Interstate 
Commerce Commission and that at such hearing evidence 
was introduced by said plaintiff and by said defendants; 
they admit that on, to-wit, July 18, 1930, the Commibsion 
by Division 3, Commissioners Lewis, Brainerd, and Far¬ 
rell, after full hearing in said I. C. C. Dockets Nos. 20482 
and 20482, Sub No. 2, issued a report and order, and admit 
that a copy of said report and order marked “Appendix 
D ’ ’ and attached to the declaration is correct, but deny that 
the Commission in issuing said report and order proceeded 


legally or in accordance with the provisions of the Inter¬ 
state Commerce Act; they admit that plaintiff prepareq cer¬ 
tain claim statements as contemplated by Rule V of the 
Rules of Practice before the Interstate Commerce 
299 Commission and that defendants refused to certify 
to the correctness of said statements; they admit that 
the Interstate Commerce Commission thereafter h^ld a 
further hearing in said proceeeding at which evidence was 
submitted concerning the amount of reparation alleged to 
be due under said report, and issued a further report, cfated 
July 3, 1933, certain paragraphs of which are correctly 
quoted in said declaration, and admit that a full copy of 
said report of July 3, 1933, marked “Appendix F” and at¬ 
tached to said declaration is correct, but deny that the 
Commission in issuing said further report proceeded legally 
or in accordance with the provisions of the Interstate Com¬ 
merce Act; they admit that thereafter plaintiff and defen¬ 
dants prepared and filed with the Interstate Comnierce 
Commission a stipulation setting forth the sums of repara¬ 
tion called for under the findings contained in the reports 
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of the Commission aforesaid, and admit that a copy of said 
stipulation, marked “Appendix G” and attached to the 
declaration is correct; they admit that on, to-wit, March 12, 
1934, the Commission issued a reparation order in said 
proceeding and admit that a copy of said reparation order, 
marked “Appendix H” and attached to the declaration is 
correct, and that a portion of said reparation order is cor¬ 
rectly quoted in said declaration, but deny that the Com¬ 
mission in issuing said reparation order proceeded legally 
or in accordance with the provisions of the Interstate Com¬ 
merce Act; thev admit that each and all of said defendants 
were duly served with a true copy of said report (Appendix 
F) and said reparation order (Appendix H) and that each 
and all of said defendants have refused and still refuse to 
pay the reparation set forth in said reparation order, but 
deny that plaintiff has been damaged or injured thereby; 
they admit that defendants have filed a bill for injunction in 
the District Court of the United States for the District of 
Delaware seeking to enjoin the enforcement of said 
300 i orders of the Interstate Commerce Commission and 
that said proceeding is still pending; they deny that 
the amounts set forth in said reparation order are due plain¬ 
tiff or that iilaintiff is entitled to recover from defendants 
any sum whatsoever and deny that the transportation 
charges exacted for the transportation of clay in carloads 
from Pennland, North Carolina, to Metuchen, New Jersey, 
were unjust, unreasonable, unlawful or in violation of the 
provisions of said Act to Regulate Commerce; defendants 
deny that plaintiff is entitled to an allowance for attorneys’ 
fees iin the amount of Fifteen Hundred Dollars ($1500.00) 
or in any sum whatsoever; defendants further say that said 
reports and reparation order of the Commission are wholly 
unsupported by and are contrary to the evidence in said 
proceeding, that said reparation order is not supported by 
and is contrary to the findings contained in said reports and 
that said reparation order is therefore contrary to law and 
void; defendants further say that the Commission had at 
the hearings in said proceeding no competent evidence that 
said charges and rates were unjust, unreasonable or other¬ 
wise unlawful; defendants further say that said reparation 
order of March 12, 1934, and the reports and orders of the 
Commission referred to in plaintiff’s petition, all of which 
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orders and reports were made and entered in connection 
with or in pursuance of the decisions of the Commission in 
R. T. Vanderbilt Co. et al. v. Atlantic Coast Line Railroad 
Company, et al., Docket No. 20482 and cases reported there¬ 
with, all of which cases are herein referred to as the “Van¬ 
derbilt cases”, and which are described, referred to and 
alleged in plaintiff’s petition, are not final and are void and 
inoperative for the following reasons: 

(a) That in making the said order and orders ahd re¬ 
ports, the Commission acted so arbitrarily and so unjustly 
as to fix rates and award reparations contrary to evi- 
301 dence and without evidence to support the rates so 
fixed and the reparations so awarded, in that the 
Commission in said orders and reports prescribed as rea¬ 
sonable for the past and made awards of reparations to the 
basis of a level of rates in respect of shipments of clay from 
Georgia, North Carolina and South Carolina to destina tions 
in trunk line and New England territories—which compre¬ 
hend generally the States of New York, Pennsylvania, New 
Jersey, Maryland, Delaware, West Virginia, and the New 
England States and within one of which States plaintiff’s 
plant is located—which said level of rates was materially 
lower than the level of rates prescribed by the Commission 
in the same reports and orders as reasonable for the past 
and as the basis of awards of reparation in respect of ship¬ 
ments of clay from Georgia, North Carolina and $outh 
Carolina to destinations in Central territory—which com¬ 
prehends generally the States of Ohio, Illinois, Indiana, 
and Michigan; that there was no evidence of record before 
the Commission to support the said prescription of rates or 
which supported the act of the Commission in awarding 
reparation on past shipments of clay to trunk line and New 
England territories to a level of rates materially lower than 
the particular level of rates prescribed and fixed by it in 
said orders and reports as reasonable for application and 
as a basis of awards of reparation in respect of past ship¬ 
ments to Central Territory; that the evidence of record 
before the Commission justified and required the Commis¬ 
sion to prescribe as reasonable for application in the past 
and as a basis of awards of reparation in respect to ship¬ 
ments of clay to trunk line and New England territories a 
level of rates not lower than the particular level of rates 



252 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

prescribed and fixed as reasonable to Central territory and 
that in so prescribing such materially lower level of rates 
for application in the past and in ordering reparation 

302 to plaintiff on the basis thereof, the Commission 
lacted arbitrarily and without support of evidence 

and contrary to the evidence and that the said order is with¬ 
out support in and is contrary to the evidence, and is un¬ 
lawful and void, 

(b) That in making the said order and orders and re¬ 
ports the Commission exercised its authority in such an un¬ 
reasonable manner as to cause it to be within the elemen¬ 
tary rule that the substance, and not the shadow, determines 
the validity of the exercise of the power in that the level of 
the rates fixed by the Commission as reasonable for the past 
for application to, and as a basis for orders awarding repa¬ 
rations on, plaintiff’s shipments of clay from Georgia and 
South Carolina, and other shipments of clay from Georgia, 
North Carolina and South Carolina to destinations in trunk 
line and New England territories, is materially lower than 
the level of rates which the Commission itself in these and 
related proceedings recognized as a maximum reasonable 
level of rates for past application to the said traffic and is 
materialiv lower than the level of rates recognized bv the 
Commission as reasonable for the same period in the past 
for application to shipments of clay from producing points 
in Kentucky, Tennessee and Florida to destinations in trunk 
line and New England territories, and that the Commis¬ 
sion by ordering reparation on shipments of clay to trunk 
line and New England territories on a level of rates mate¬ 
rially lower than the level found bv the Commission to be 
* ^ 

reasonable for past application to Central territory, exer¬ 
cised its authority in such an unreasonable manner as to 
cause such exercise to be within the elementary rule that the 
substance, and not the shadow, determines the validity of 
the exercise of its power and that said order and orders are 
unlawful and void. 

(c) That the said order and orders and reports 

303 ' were based upon a mistake of law in that the Com¬ 

mission prescribed as reasonable for the past and 
ordered awards of reparation on the basis of a level of rates 
on shipments of clay from Georgia, North Carolina and 
South Carolina to destinations in trunk line and New En- 
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gland territories, including plaintiff’s shipments o^ clay 
from Georgia and South Carolina, which level is substan¬ 
tially lower than the level which the Commission in thi|s and 
other proceedings recognized as the maximum reasonable 
level of rates which might have been charged lawfully on 
such past shipments, whereas the Commission did not have 
and lacked the power to, fix as reasonable for the past, and 
to order awards of reparation to the basis of, a level of 
rates materially lower than a maximum reasonable level of 
rates for the past and that the said order and orders are 
based upon a mistake of law and are unlawful and void. 

(d) That the said order and orders and reports were 
based upon a mistake of law in that the Commission—in de¬ 
termining that a reasonable level of rates for application to 
past shipments of clay from Georgia, North Carolina, and 
South Carolina to destinations in trunk-line and New En¬ 
gland territories would have been a materially lower level 
than that particular level of rates contemporaneously deter¬ 
mined by it to have been reasonable for application to past 
shipments of clay from Georgia, North Carolina, and !pouth 
Carolina to destinations in Central territory, and in order¬ 
ing awards of reparation on complainants ’ shipments tp the 
basis of such materially lower level of rates—took intoj con¬ 
sideration, and fixed as reasonable for application to said 
past shipments of clay to destinations in trunk-line and 
New England territories a materially lower level of tates 
than it otherwise would have determined upon as a reason¬ 
able maximum level of rates because of, the depressing ef¬ 
fect on the level of all-rail rates, applicable to cer- 
304 tain other traffic not including clay between points 
in south Atlantic States and points in trunk-line and 
New England territories, of lower rates on such other traf¬ 
fic maintained by or in connection with competing carriers 
by water operating between ports on the Atlantic coast}, de¬ 
spite the fact that at no time during the period in w}hich 
complainants’ shipments moved or during the pendenpy of 
the Vanderbilt cases before the Commission had there ex¬ 
isted any such competition of water routes as would have 
affected the ability of the rail carriers to maintain njaxi- 
mum reasonable all-rail rates on clay from Georgia, Nprth 
Carolina, and South Carolina to destinations in trunkline 
and New England territories and despite the fact that the 
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Commission is not empowered, because of water competi¬ 
tion or otherwise, to fix as reasonable for application in the 
past or as a basis for awards of reparation rates which are 
less or lower than maximum reasonable rates; that the Com¬ 
mission in the said order and orders and reports, because 
of the existence of water competition in respect of certain 
traffic other than clay, fixed as reasonable for application 
to past shipments of clay from Georgia, North Carolina, 
and South Carolina to destinations in trunk-line and New 
England territories a basis of all-rail rates, and awarded 
reparation to the level thereof, which basis was materially 
lower than the maximum reasonable basis or level of all¬ 
rail rates which might lawfully have been charged on the 
said past shipments of clay; that in making such order and 
orders and reports the Commission made a mistake of law 
in that it proceeded upon the erroneous view that it might 
lawfully fix as reasonable for application to such past ship¬ 
ments, and might lawfully order awards of reparation to the 
basis of, a level of rates materially lower than a maximum 
reasonable level of rates; and that the said order and or- 
i ders and reports are unlawful and void in that they 
305 are founded upon a mistake of law. 

(e) That the said order and orders and reports 
were beyond the statutory power of the Commission and 
beyond the power which it could exercise by statute in that 
the Commission fixed as reasonable for the past and ordered 
awards of reparation on the basis of a level of rates on 
shipments of clay from points in Georgia, North Carolina 
and South Carolina to destinations in trunk line and New 
England territories, including plaintiff’s shipments of clay 
from Georgia and South Carolina, which level was mate¬ 
rially lower than a maximum reasonable level of rates and 
lower than the level which the Commission itself in the 
Vanderbilt cases and in other and related proceedings rec¬ 
ognized and has recognized as a maximum reasonable basis 
for application to past shipments and as a basis for awards 
of reparation, and that in so doing the Commission has 
proceeded and acted beyond the bounds of its lawful statu¬ 
tory authority and that the said order and orders are un¬ 
lawful and void. 

Defendants deny that plaintiff was damaged or is entitled 
to recover from defendants the amount claimed in said 
declaration or any amount whatsoever, and deny each and j 
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all of the allegations in said declaration not herein specifi¬ 
cally denied or mentioned. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 

Attorneys for Defendants . 

RICHARD B. GWATHMEY, 

JOSEPH F. ESHELMAN, 

D. LYNCH YOUNGER, 

FRANCIS R. CROSS, 

EUGENE S. WILLIAMS, 

W. I. WOODCOCK, 

R. W. BARRETT, 
of Counsel. 

Memorandum 

August 20, 1935. 

Joinder of Issue, Note of Issue and Notice, filed. 

’ !!- 

306 Waiver of Jury. 

Filed March 13 1936 

Plaintiff and the defendants, by their attorneys, hereby 
waive a jury in the above cause and stipulate and airee 
that the issues of fact may be determined by the Court with¬ 
out the intervention of a jury. 

JOHN T. MONEY 

Attorney for Plaintiff. 

McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 

Attorneys for Defendants. 

307 Memo. 

Filed March 20 1936 

Agreeably to conclusion reached in this case, a forijaal 
finding of a general nature will be made in favor of the 
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Plaintiff. The finding will be recorded after counsel have 
met with me for the fixing of attorneys ’ fees. 

Will counsel in the five related cases kindly agree upon 
an early date for a hearing concerning fees? I shall appre¬ 
ciate it if at that time a separate memorandum will be fur¬ 
nished in each case stating the amount of damage to be 
awarded and the date from which interest will run. 


March 20, 1936 

JAMES M. PROCTOR 

Justice 

Copies to: 

John T. Money, Esq. 

McKenney, Flannery & Craighill, Esqs. 

308 Filed April 3 1936 


This cause having been heretofore duly argued and sub¬ 
mitted to the Court, the Court this day finds for the plain¬ 
tiffs in the sum of Nine Hundred Thirty-four Dollars and 
Seventy-two Cents ($934.72) with interest thereon from 
April 26, 1934, said sum to be allocated as follows: against 
Carolina, Clinchfield and Ohio Railway, (Atlantic Coast 
Line Railroad Company, and Louisville and Nashville Rail¬ 
road Company, Lessees), Norfolk and Western Railway 
Company, The Pennsylvania Railroad Company and Lehigh 
Valley Railroad Company, jointly and severally, in the sum 
of Two Hundred Thirty-one Dollars and Seventy-four 
Cent^ ($231.74); against Carolina, Clinchfield and Ohio 
Railway, (Atlantic Coast Line Railroad Company, and 
Louisville and Nashville Railroad Company, Lessees), Nor¬ 
folk & Western Railway Company, Western Maryland Rail¬ 
way Company, Reading Company, and Lehigh Val¬ 
ley Railroad Company, jointly and severally, in the sum of 
Six Hundred Seventy-nine Dollars and Ten Cents 
1 ($679.10); against Carolina, Clinchfield and Ohio 
309 ' Railway, (Atlantic Coast Line Railroad Company, 
and Louisville and Nashville Railroad Company, 
Lessees), Norfolk & Western Railway Company, The Balti¬ 
more & Ohio Railroad Company, Reading Company, and 
Lehigh Valley Railroad Company, jointly and severally, in 
the sum of Twenty-three Dollars and Eighty-eight Cents 
($23.88); plus an attorney’s fee of Three Hundred Fifty 
Dollars ($350.00), and costs to be apportioned among the 
defendants as their interests appear. To the foregoing 
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finding of the Court the defendants, in open Court, no ;e an 
exception which is duly noted and allowed. 

PROCTOR, 
Justice . 

310 Supreme Court of the District of Columbia. 

Thursday, April 9, 1936. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

• •**#*** 

It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this cause, 
it is so ordered. 

Wherefore, it is considered that plaintiffs recover of the 
defendants herein the sum of Nine Hundred Thirty-four 
Dollars and Seventy-two Cents ($934.72) with interest 
thereon from April 26, 1934, said sum to be allocated as 
follows: against Carolina, Clinchfield and Ohio Railway, 
(Atlantic Coast Line Railroad Company, and Louisville 
and Nashville Railroad Company, Lessees), Norfolk and 
Western Railway Company, The Pennsylvania Railroad 
Company and Lehigh Valley Railroad Company, jointly 
and severally, in the sum of Two Hundred Thirty-one Dol¬ 
lars and Seventy-four Cents ($231.74); against Carolina, 
Clinchfield and Ohio Railway, (Atlantic Coast Line Rail¬ 
road Company, and Louisville and Nashville Railroad Com¬ 
pany, Lessees), Norfolk & W 7 estern Railway Company, 
Western Maryland Railway Company, Reading Company, 
and Lehigh Valley Railroad Company, jointly and sev¬ 
erally, in the sum of Six Hundred and Seventy-nine Dol¬ 
lars and Ten Cents ($679.10); against Carolina, Clinch- 
field and Ohio Railway, (Atlantic Coast Line Railroad Com¬ 
pany, and Louisville and Nashville Railroad Company, 
(Lessees), Norfolk & Western Railway Company, The Bal¬ 
timore & Ohio Railroad Company, Reading Company, and 
Lehigh Valley Railroad Company, jointly and sever- 

311 ally, in the sum of Twenty-three Dollars and Eighty- 
eight Cents ($23.88); plus an attorney’s fee of Three 

Hundred Fifty Dollars ($350.00), together with costs of 
suit, to be apportioned among the defendants as the|r in¬ 
terests appear, and execution thereof be had. 
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From the foregoing judgment the defendants by their at¬ 
torneys of record, in open Court, note an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a supersedeas 
bond is hereby fixed in the sum of Two Thousand Dollars 
($ 2000 . 00 ). 


Memorandum. 

APRIL 29, 

Supersedeas Undertaking of defendants 1 to 7, $2,000.00 
with Fidelity Casualty Company of New York, surety, ap¬ 
proved and filed. 


312 West Virginia Pulp and Paper Co. et al. vs. Atlantic 

Coast Line R. R. Co. et al. Law No. 86688 

Petition to Enforce Award of Reparation by 
Interstate Commerce Commission 

Filed December 18,1935. 

The petitioner, West Virginia Pulp and Paper Company, 
respectfully petitioning, shows to the Court: 

1) The petitioner, West Virginia Pulp and Paper Com¬ 
pany, is and at all times hereinafter mentioned was a cor¬ 
poration organized and existing under the laws of the State 
of Delaware and has at all times hereinafter mentioned had 
its principal office at No. 230 Park Avenue, New York, N. Y., 
and its manufacturing plants at Tyrone and Williamsburg, 
Pa., and Mechanicsville, N. Y. 

2) The defendant, Atlantic Coast Line Railroad 

313 Company, is and at all times hereinafter mentioned 
1 was a corporation duly organized and existing under 

the laws of the Commonwealth of Virginia and said defen¬ 
dant is a common carrier of property by railroad between 
points in the State of Georgia and other states, with its prin¬ 
cipal operating office at Wilmington, N. C., and said defen¬ 
dant operates the Georgia Railroad as lessee. 

3) The defendant, Central of Georgia Railway Company, 
is and at all times hereinafter mentioned was a corporation 
duly organized and existing under the laws of the State of 
Georgia and said defendant is a common carrier of prop¬ 
erty by railroad between points in the State of Georgia and 
other states, with its principal operating office at Savan¬ 
nah, Ga. 
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4) The defendant, Charleston, & Western Carolina Bail¬ 
way Company, is and at all times hereinafter mentioned 
was a corporation duly organized and existing under the 
laws of the State of South Carolina and said defendant is 
a common carrier of property by railroad between points in 
the State of Georgia and other states, with its principal 
operating office at Wilmington, N. C. 

5) The defendant, Macon, Dublin & Savannah Kailroad 
Company, is and at all times hereinafter mentioned was a 
corporation duly organized and existing under the laws of 
the State of Georgia and said defendant is a common car¬ 
rier of property by railroad between points in the State of 
Georgia and other states, with principal operating office at 
Macon, Ga. 

6) The defendant, Norfolk and Western Railway Com¬ 
pany, is and at all times hereinafter mentioned was a cor¬ 
poration duly organized and existing under the laws of the 
Commonwealth of Virginia and said defendant is a common 
carrier of property by railroad between points in the Com¬ 
monwealth of Virginia and the State of West Virginih'and 
other states, with its principal operating office at Roanoke, 
Va. 

7) The defendant, The Pennsylvania Railroad Company, 
is and at all times hereinafter mentioned was a corporation 

duly organized and existing under the laws of the 
314 Commonwealth of Pennsylvania and said defendant 
is a common carrier of property by railroad be tween 
points in the Commonwealth of Pennsylvania and other 
states, and part of the road of said common carrier runs 
through the District of Columbia. 

8) The defendant, Richmond, Fredericksburg, and Poto¬ 
mac Railroad Company, is and at all times hereinafter men¬ 
tioned was a corporation duly organized and existing under 
the laws of the Commonwealth of Virginia and said defen¬ 
dant is a common carrier of property by railroad between 
points in the Commonwealth of Virginia and other states, 
with its principal operating office at Richmond, Va. 

9) The defendant, Seaboard Air Line Railway Company, 
is and at all times hereinafter mentioned was a corporation 
duly organized and existing under the laws of the St^te of 
North Carolina and Commonwealth of Virginia and said 
defendant is a common carrier of property by railroad 
between points in the States of North Carolina anq Vir- 
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ginia and other states, with its principal operating office at 
Norfolk, Va. 

10) The defendant, Southern Railway Company, is and 
at all times hereinafter mentioned was a corporation duly 
organized and existing under the laws of the Common¬ 
wealth of Virginia and said defendant is a common carrier 
of property by railroad between points in the States of 
North Carolina and South Carolina and other states, with 
its principal operating office at McPherson Square, District 
of Columbia. 

11) The defendant, Winston-Salem Southbound Railway 
Company, is and at all times hereinafter mentioned was a 
corporation duly organized and existing under the laws of 
the State of North Carolina and said defendant is a com¬ 
mon carrier of property by railroad between points in the 
State of North Carolina and other states, with its principal 
operating office at Winston-Salem, N. C. 

12) The defendants aforesaid, are and at all times herein¬ 
after mentioned were common carriers of property by rail- 

1 road between points in different states, and as such 
315 i common carriers were and are subject to the pro¬ 
visions of the Interstate Commerce Act (U. S. Code, 
Title 49, Chapter 1), being the Act to Regulate Commerce, 
approved February 4, 1887 (24 Stat. L. 379), as amended, 
and of all acts amendatory thereof and supplemental 
thereto. 

13) Between March 13, 1926, and April 25, 1931, the peti¬ 
tioner caused to be shipped from yarious points in South 
Carolina and Georgia numerous shipments of clay to its 
plants at Tyrone and Williamsburg, Pa., and Mechanics- 
ville, N. Y., via the lines of the above-mentioned defendants 
and said defendants assessed and collected for the trans¬ 
portation of said shipments charges based on various 
freight rates, which said charges and rates were unjust, 
unreasonable and unlawful and in violation of said Inter¬ 
state Commerce Act, as hereinafter shown, and petitioner 
paid to the defendants all of the charges so assessed. 

14) On March 14, 1928, the petitioner as complainant 
caused to be filed with the Interstate Commerce Commis¬ 
sion h formal complaint against the said defendants and 
others, a true copy of said formal complaint being hereto 
attached, marked Exhibit “A” and made a part hereof as 
though herein fully set forth, and in said complaint, doc- 
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keted as No. 20482 (Sub-No. 1), alleged among other things 
that the rates and charges assessed and collected by said 
defendants on petitioner’s shipments of clay from poihts in 
South Carolina and Georgia to plants at Tyrone and Wil¬ 
liamsburg, Pa., and Mechanicville, N. Y., were and had been 
unjust, unreasonable and unlawful and in violation of Sec¬ 
tion 1 of the aforesaid Interstate Commerce Act; that! peti¬ 
tioner had paid and borne the rates and charges compllained 
of on numerous shipments during the two years prior to 
the filing of the said complaint; that petitioner had been 
damaged to the extent that such rates and charges were or 
had been unreasonable, and prayed the Interstate Com¬ 
merce Commission for an order commanding defendants to 
pay petitioner such sums as the Commission should, iii view 
of the evidence to be adduced, considered that petitioner 
was entitled to as an award of damages for the unlawful 
charges complained of. 

15) After full hearing and investigation the Inter- 
316 state Commerce Commission made a report dated 
July 12, 1930, in said proceeding docketed as No. 
20482 (Sub-No. 1) together with other proceedings, and 
reported in Volume No. 167 of the printed reports of the 
Interstate Commerce Commission at page No. 319 and 
entitled Vanderbilt Co. v. Atlantic Coast Line R. Co. In 
this report the Interstate Commerce Commission made cer¬ 
tain findings and upon them based certain conclusions and 
among them the following appearing at pages 347 and 348 
in said Volume, namely: 

“We find: 

“1. That the assailed rates, except those in Nos. 20409 
and 20734, from points of origin in North Carolina, South 
Carolina, and Georgia to the destination embraced in the 
several complaints were, are, and for the future will be, 
unreasonable and unduly prejudicial to the extent thai; they 
exceeded, exceed, or may exceed, rates made 16 per cent 
of the contemporaneous first-class rates from and to the 


same points; 


* # # 


“We further find that of the complainants here asking 
for reparation the following made or received shipments 
and paid and bore the charges thereon: * * * in No. p0482 
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(Sub-No. 1), West Virginia Pulp & Paper Company; * * * 
and that the aforesaid complainants have been damaged in 
the amount that the charges paid exceeded those that would 
have accrued at the rates and charges herein found reason¬ 
able ; and that they are entitled to reparation, with interest. 
The amount of reparation can not be determined on this 
record and the above-named complainants should comply 
with Rule V of the Rules of Practice.” 

16) The petitioner prepared reparation claim statements 
in conformity with Rule V of the Rules of Practice, said 
statements listing the shipments moving during the period 
covered by the findings of the Commission and showing, 
among other things, the charges paid thereon, the reason¬ 
able charges thereon as found by the Commission, and the 
date on which charges were paid, that defendants were 
unwilling to certify that the said statements were correct, 
as contemplated by the said Rule V, and at the request of 
petitioner and other parties to the proceeding the Com- 
missidn assigned No. 20482 (Sub-No. 1), and other cases, 
for further hearing for the purpose of affording the parties 
an opportunity to submit proof of shipments made and of 
the payment and bearing of the charges thereon, and for 
the purpose of determining the amount of reparation due 
the parties under the findings; that at said further hearing 

petitioner submitted evidence showing its shipments 
317 which had moved during the period covered by the 

Commission’s findings, and showing further, among 
other things, the charges paid thereon, the date on which 
charges were paid, and that petitioner paid and bore the 
said charges. 

17) After the said further hearing and investigation the 
Interstate Commerce Commission made a further report 
dated July 3,1933, in said proceeding docketed as No. 20482 
(Sub-No. 1) together with other proceedings, and reported 
in Vdlume No. 194 of the printed reports of the Interstate 
Commerce Commission at Page No. 702 and entitled R. T. 
Vanderbilt Co., Inc. v. Atlantic Coast Line R. Co. In this 
report the Interstate Commerce Commission resolved cer¬ 
tain differences of opinion between shippers and receivers, 
on one hand, and the defendants as to the proper inter¬ 
pretation of its original decision aforesaid and directed 
complainants, including your petitioner, and defendants to 
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file with the Commission agreed statements of the repara¬ 
tion due under the findings, based on the evidence before 
the Commission and records submitted to defendants in 
accord with the stipulation between the parties, the sub¬ 
stance of which stipulation the Commission states at pages 
708 and 709 of its further report in said Volume No. 194, 
namely: 

“That complainants will submit to defendants rule V 
statements covering their claims accompanied with proof 
by affidavit as to the paying and bearing of freight charges, 
this manner of proof having been agreed to as sufficient, 
that complainants will turn over to defendants the freight 
bills for the purpose of checking, which freight bills will 
later be returned to complainants, and following this check 
the parties will undertake to certify to us agreed statements 
as to the amounts of reparation due under the findings 
made in these cases.” 

18) The petitioner and defendants herein filed with the 
Interstate Commerce Commission a stipulation seating 
forth the sums of reparation due under the Commission’s 
findings on shipments delivered by defendant the Pennsyl¬ 
vania Railroad Company based on the evidence before the 
Commission and the records submitted to defendants by 
petitioner, said stipulation stating, among other things, the 
sums due from the defendants constituting each route; and 
the Interstate Commerce Commission received the stipula¬ 
tion of petitioner and defendants. 

19) On September 14, 1935, the Interstate Corn- 
318 merce Commission, after receiving the aforesaid 
stipulation and agreed claim statement, made an or¬ 
der, relating to the proceedings docketed as No. 20482 (Sub- 
No. 1), finding that the petitioner was entitled to reparation 
with interest, which order was in words and figures as fol¬ 
lows: 
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I “ORDER 

At a General Session of the INTERSTATE COMMERCE 
COMMISSION, held at its office in Washington, D. C., 
on the 14th day of September, A. D. 1935 

No. 20409 

i International Paper Company et al. 

v. 

The Baltimore & Ohio Railroad Company et al. 

No. 20482 (Sub-No. 1) 

Virginia Pulp & Paper Company 

v. 

Central of Georgia Railway Company et al. 

It appearing, That on July 3, 1933, the Commission en¬ 
tered its report on further hearing in the above-entitled 
proceedings, and these proceedings now coming on for fur¬ 
ther consideration on the question of reparation, and the 
parties having filed stipulations with respect to the ship¬ 
ments involved, based on statements filed as exhibits at said 
further hearing, which stipulations and report of July 3, 
1933, and prior reports herein are hereby referred to and 
made parts hereof; we find that complainant shown in the 
following table is entitled to awards of reparation from 
the defendants named below in the amounts set opposite 
their respective names, with interest: 

Complainant Defendants Amounts 

West Virginia Pulp 

and Paper Company Cof Ga; Sou; N&W and 

PRR $10,014.99 

Do CofGa; ACL; RF&P and 

PRR 130.76 

Do CofGa; SAL; WSSB; NAW 

and PRR 77.97 

i Do CofGa; ACL; RF&P and 

PRR 


13.65 
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Do CofGa; C&WC; CN&L; ACL; 

RF&P and PRR 16.86 

Do CofGa; Sou and PRR 1,550.10 

Do CofGa; ACL; GaRR; RF&P 

and PRR 18.69 

Do CofGa; Sou; N&W and PRR 3il58.71 

Do CofGa; Sou and PRR 18.29 

Do CofGa; SAL; N&W and PRR 109.62 

Do MD&S; CofGa; Sou; N&W 

and PRR 147.15 


Do MD&S; Sou; N&W and PRR 28.13 

Do CofGa; Sou; N&W and PRR 581.30 

It is therefore ordered, That the defendants, named in 
each of the groups shown in the above table, be, and they 
are hereby, authorized and directed to pay unto the com¬ 
plainant shown opposite said groups, on or before October 
19,1935, the amounts set opposite their respective names in 
said table, with interest thereon at the rate of 6 per- 
319 cent per annum from the respective dates of pay¬ 
ment of the charges assailed, as reparation on ac¬ 
count of unreasonable rates charged for the transportation 
of numerous carloads of clay from producing points in 
North Carolina, South Carolina and Georgia to destinations 
in central, eastern trunk-line and New England territories; 
and imported china clay from north Atlantic ports \o des¬ 
tinations in the States of New Jersey, New York, tmd in 
New England. 

By the Commission. 

GEORGE B. McGINTjY, 

(Seal) Secretary . 

INDEX OF ABBREVIATIONS 

CofGa Central of Georgia Railway Company 

Sou Southern Ralway Company 

N&W Norfolk & Western Railway Company 

PRR The Pennsylvania Railroad Company 

ACL Atlantic Coast Line Railroad Company 
RF&P Richmond, Fredericksburg & Potomac Rail¬ 
road Company 

SAL Seaboard Air Line Railway Company 
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WSSB Winston-Salem Southbound Railway Com¬ 

pany 

C&WC Charleston & Western Carolina Railway 

Company 

CN&L Columbia, Newberry & Laurens Railroad 

Company 

GaRR Georgia Railroad 

MD&S Macon, Dublin & Savannah Railroad Com¬ 

pany.’ ’ 

20) By the foregoing order the Interstate Commerce 
Commission found that this petitioner was entitled to rep¬ 
aration with interest from the defendants herein named 
and directed the defendants named in each group in said 
order to pay to this petitioner on or before October 19, 
1935, the sums set opposite their respective names with 
interest at the rate of six percent per annum from the re¬ 
spective dates of payment of the charges, as reparation on 
account of unreasonable rates charged for the transpor¬ 
tation of numerous carloads of clay from producing points 
in the South to northern destinations. Each of the said 
defendants herein and each of the defendants in the pro¬ 
ceeding before the Interstate Commerce Commission was 
served with a true copy of the said order above set out, 
made on September 14, 1935. 

21) The defendants herein did not pay to this petitioner 
on or before October 19, 1935, or at any time since, the rep¬ 
aration awarded with interest, as aforesaid, or any part 
thereof, though authorized and directed so to do by the 

! said order of the Interstate Commerce Commission 
320 i made as of September 14,1935, and refused and still 
refuse, to pay the petitioner said reparation, with 
interest, or any part thereof. The amounts so found by 
the Interstate Commerce Commission to be due from said 
defendants to the petitioner set out in said order of the 
Interstate Commerce Commission made September 14,1935, 
are still due and unpaid and the petitioner is entitled to 
recover the same with interest from the defendants as and 
for damages and reparation on account of the unjust, un¬ 
reasonable and unlawful rates and charges petitioner paid 
and bore. 

22) A reasonable attorney’s fee to be allowed in this ac¬ 
tion is the sum of Four Thousand Dollars ($4,000.00). 
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WHEREFORE the petitioner makes this petition for the 
enforcement of the said order of the Interstate Commerce 
Commission of September 14, 1935, provided by Section 16 
of the said Interstate Commerce Act, as amended and sup¬ 
plemented, the relevant provisions of which are set Out in 
Appendix B hereof, and respectfully prays: 

1. That the defendants be summoned to file their answers 
or demurrers to this petition as required by law. 

2. That a time and place for the trial of this cause be 
fixed under the provisions of the Interstate Commerce Act. 

3. That this Court may hear, determine and adjudicate 
the matter in controversy in this cause. 

4. That the petitioner may have judgment against the 
several defendants in the principal amounts provided in the 
said order of the Interstate Commerce Commission dated 
September 14, 1935, with interest on the principal amounts 
at six percent per annum from the dates charges were paid 
to October 19, 1935, and with interest at six per cent per 
annum on principal amounts and accrued interest from 
October 19, 1935, the effective date of the said order, the 
principal amounts due petitioner from the several defen¬ 
dants being as follows: 

321 From Central Georgia Railway Company- 
Southern Railway Company-Norfoik 
and Western Railway Company and The 
Pennsylvania Railroad Company. $13, 

From Central of Georgia Railway Company-At¬ 
lantic Coast Line Railroad Company-Rich- 
mond, Fredericksburg and Potomac Rail¬ 
road Company and The Pennsylvania Rail¬ 
road Company. j.44.41 

From Central of Georgia Railway Company-At¬ 
lantic Coast Line Railroad Company-Geor- 
gia Railroad-Richmond, Fredericksburg and 
Potomac Railroad Company and The Penn¬ 
sylvania Railroad Company. 18.69 

From Central of Georgia Railway Company- 
Seaboard Air Line Railway Company-Wins- 
ston-Salem Southbound Railway Company- 
Norfolk and Western Railway Company and 
The Pennsylvania Railroad Company .... 


^55.00 


77.97 
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From Central of Georgia Railway Company- 
Seaboard Air Line Railway Company-Nor- 
folk and Western Railway Company and 
The Pennsylvania Railroad Company. 109.62 

From Central of Georgia Railway Company- 
Charleston & Western Carolina Railway 
Company-Atlantic Coast Line Railroad 
Company-Richmond, Fredericksburg and 
Potomac Railroad Company and The Penn¬ 


sylvania Railroad Company. 16.86 

From Central of Georgia Railway Company- 
Sbuthern Railway Company and The Penn¬ 
sylvania Railroad Company. 1,568.39 


From Macon, Dublin & Savannah Railroad Com¬ 
pany-Central of Georgia Railway Company- 
Southern Railway Company-Norfolk and 
Western Railway Company and The Penn¬ 


sylvania Railroad Company. 147.15 

From Macon, Dublin & Savannah Railroad Com¬ 
pany-Southern Railway Company-Norfolk 
and Western Railway Company and The 
Pennsylvania Railroad Company. 28.13 


5. That the petitioner be allowed the sum of $4,000 as a 
reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit and have judgment against the 
several defendants for the amount of such attorney’s fee 
so determined as well as for its other costs and disburse¬ 
ments to be taxed. 

6. That such order or orders may be made as the neces¬ 

sity of this cause requires or as to the Court may 
322 seem proper. 

! WEST VIRGINIA PULP AND PAPER 

COMPANY 

By THOS LUKE 

President. 

WILBUR LA ROE, JR. 

FREDERICK E. BROWN 
ARTHUR L. WINN JR 

Attorneys for Petitioner. 
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323 United States of America, 

County of New York, 

State of New York, ss: 

Thomas Luke, being duly sworn, deposes and says: That 
he is President of West Virginia Pulp and Paper Company, 
the petitioner in the above entitled cause; and has read the 
petition by him subscribed on behalf of said petitioner and 
has knowledge thereof and that the facts set forth }n the 
foregoing petition are true and correct to the best iff his 
knowledge, information and belief. 

THOS LUKE 

Sworn to before me the 4th day of December, 1935. 

JOHN T FINLEt 

(Seal) Notary Public. 

Notary Public, New York County 

N. Y. Co. Clk’s No. 58. Reg. No. 6-F-161 

My Commission Expires March 30, 1936 

324 APPENDIX A 

Before the Interstate Commerce Commission 
Docket No. 20482 (Sub-No. 1) 

West Virginia Pulp and Paper Company 

vs. 

Central of Georgia Railway Company 

The Ann Arbor Railroad Company. 

Atlanta, Birmingham and Coast Railroad Company. 
Atlantic Coast Line Railroad Company. 

The Baltimore and Ohio Railroad Company. 

Buffalo, Rochester and Pittsburgh Railway Company. 
Canadian National Railway Company. 

Canadian National Railways. 

Carolina, Clinchfield and Ohio Railway. (Atlantic Coast 
Line Railroad Company and Louisville and Nashville Rail¬ 
road Company, Lessees.) 

Carolina, Clinchfield and Ohio Railway of South Caro¬ 
lina. (Atlantic Coast Line Railroad Company and Louis¬ 
ville and Nashville Railroad Company, Lessees.) 
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The Central Railroad Company of New Jersey. 

Charleston & Western Carolina Railway Company. 

The Chesapeake and Ohio Railway Company. 

The Chicago and Alton Railroad Company. (William W. 
Wheelock and William G. Bierd, Receivers.) 

Chicago and Eastern Illinois Railway Company. 

Chicago and Erie Railroad Company. 

Chicago and North Western Railway Company. 

Chicago, Burlington & Quincy Railroad Company. 

Chicago, Great Western Railroad Company. 

Chicago, Indianapolis and Louisville Railway Company. 

The Chicago, Milwaukee, St. Paul and Pacific Railroad 
Company. 

Chicago, St. Paul, Minneapolis and Omaha Railway Com¬ 
pany. 

The Cincinnati, Indianapolis & Western Railroad Com¬ 
pany. 

The Cincinnati, New Orleans and Texas Pacific Railway 
Company. 

The Cincinnati Northern Railroad Company. 

The Cleveland, Cincinnati, Chicago and St. Louis Rail¬ 
way Company. 

The Delaware and Hudson Company. 

The Delaware, Lackawanna and Western Railroad Com¬ 
pany. 

The Detroit and Toledo Shore Line Railroad Company. 

Detroit, Toledo and Ironton Railroad Company. 

Elgin, Joliet and Eastern Railway Company. 

Erie Railroad Company. 

Evansville, Indianapolis & Terre Haute Railway Com¬ 
pany. 

Georgia & Florida Railroad. 

Georgia Rail Road & Banking Company. Operated as the 
Georgia Railroad By Lessees: Atlantic Coast Line Rail¬ 
road Company. Louisville and Nashville Railroad Com¬ 
pany. 

Grand Trunk Railway System. (Lines West of 
325 Detroit and St. Clair Rivers), Comprising the fol¬ 
lowing carriers: The Chicago, Detroit and Canada 
Grand Trunk Junction Railroad Company. (Canadian Na¬ 
tional Railway Company, Lessee.) Cincinnati, Saginaw 
and Mackinaw Railroad Company. (Canadian National 
Railway Company, Lessee.) Detroit, Grand Haven and 
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Milwaukee Railway Company. Grand Trunk-Milvtaukee 
Car Ferry Company. Grand Trunk Western Railway 
Company. The Michigan Air Line Railway. Toledo, 
Saginaw and Muskegon Railway Company. 

Great Northern Railway Company. 

The Hocking Valley Railway Company. 

Illinois Central Railroad Company. 

Lehigh Valley Railroad Company. 

Louisville and Nashville Railroad Company. 

Macon, Dublin & Savannah Railroad Company. 

The Michigan Central Railroad Company. 

The Minneapolis & St. Louis Railroad Company. (W. 
H. Bremner, Receiver.) 

Minneapolis, St. Paul & Sault Ste. Marie Railway Com¬ 
pany. 

Missouri Pacific Railroad Company. 

Mobile and Ohio Rail Road Company. 

The Nashville, Chattanooga & St. Louis Railway. 

The New York Central Railroad Company. 

The New York, Chicago and St. Louis Railroad Com¬ 
pany. 

New York, Ontario and Western Railway Company. 
Norfolk and Western Railway Company. 

Norfolk Southern Railroad Company. 

Northern Alabama Railway Company. 

Northern Pacific Railway Company. 

Norwood & St. Lawrence Railroad Company. 

The Pennsylvania Railroad Company. 

Pere Marquette Railway Company. 

The Pittsburgh and Lake Erie Railroad Company. 
Reading Company. 

Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany. 

St. Louis Merchants Bridge Terminal Railway Company. 
St. Louis-San Francisco Railway Company. 

Seaboard Air Line Railway Company. 

Southern Railway Company. 

Southern Railway Company (St. Louis-Louisville Divi¬ 
sion). 

Terminal Railroad Association of St. Louis. 

Wabash Railway Company. 

Western Maryland Railway Company. 
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West Shore Railroad. (The New York Central Railroad 
Company, Lessee.) 

The Wheeling and Lake Erie Railway Company. 
Winston-Salem Southbound Railway Company. 
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Complaint 


The complaint of the above named complainant respect¬ 
fully shows: 


I. 


That complainant is a corporation organized and exist¬ 
ing under the laws of the State of Delaware, with its prin¬ 
cipal office and place of business at No. 200 Fifth Avenue, 
New York, N. Y., and that it is engaged in the manufacture 
of paper at Covington, Va., Piedmont, W. Va.-Luke, Md., 
Tyrone, Pa., Williamsburg, Pa., and Mechanicville, N. Y. 

n. 


That defendants are common carriers engaged in the 
transportation of property wholly by railroad, or partly 
by railroad and partly by water, between points in the 
States of South Carolina and Georgia and points in the 
States of Virginia, West Virginia, Maryland, Pennsylvania, 
New York and other States, and as such common carriers 
are subject to the provisions of the Interstate Commerce 
Act. 


ILL 

That in the manufacture of paper at its plants at the 
points mentioned in Paragraph I hereof, complainant has 
used, now uses, and will continue to use large quantities of 
clay, a substantial portion of which has been, is now and 
will continue to be shipped from various points in South 
Carolina and Georgia, representative shipping points being 
Bath, S’. C., Langley, S. C., Gordon, Ga., McIntyre, Ga., and 
Dry Branch, Ga. 

IV. 


That the rates which have been and are now charged for 
the transportation of clay in carloads from points in South 
Carolina and Georgia to the destinations mentioned in 
Paragraph I hereof are the rates published in Agent 
Glenn’s I. C. C. No. A-612 and prior issues. 
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That in the sale of paper manufactured at the points 
mentioned in Paragraph I hereof complainant is in 'seen 
and active competition with other manufacturers of like 
kinds of paper situated at various points of which the fol¬ 
lowing are representative, viz: 

In Trunk Line Territory: Philadelphia, Pa. Wilmin^'ton, 
Del. Johnsonburg, Pa. Spring Grove, Pa. Richmond, Va. 

In Central Freight Association Territory: Hs.mil- 
327 ton, Ohio. Chillicothe, Ohio. Kalamazoo, Mich. 

In Buffalo-Pittshurgh B.order Territory: Niagara 
Falls, N. Y. North Tonawanda, N. Y. Erie, Pa. 

In Wisconsin: Appleton, Wis. Neenah, Wis. Eau Claire, 
Wis. Port Edwards, Wis. 

In Southern Territory: Canton, N. C. Kingsport, Tenn. 

VI. 

That the rates on clay, in carloads, published and charged 
by defendants from origins in South Carolina and Georgia 
to the destinations referred to in Paragraph V hereof are 
and have been actually and/or relatively lower than the 
rates contemporaneously published and charged on cla^ in 
carloads from the same origins to Covington, Va., Ified- 
mont, W. Va.-Luke, Md., Tyrone, Pa., Williamsburg, Pa., 
and Mechanicville, N. Y. 

VII. 

That the rates on clay, in carloads, from points in South 
Carolina and Georgia published in Agent Glenn’s I. CL C. 
A-612 and prior issues thereof, to Covington, Va., Pied¬ 
mont, W. Va.-Luke, Md., Tyrone, Pa., Williamsburg, Pa., 
and Mechanicville, N. Y. have been, are, and will continue 
to be unjust and unreasonable in violation of Section I of 
the Interstate Commerce Act and unduly prejudicial to 
complainant and unduly preferential to complainant’s com¬ 
petitors located at the points referred to in Paragraph V 
hereof in violation of Section 3 of the said Act. 

vm. 

That during the period of two years prior to the filing 
of this complaint, complainant has received numerous ship¬ 
ments of clay, in carloads, at its mills located at the points 
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enumerated in Paragraph I hereof, shipped from various 
points in South Carolina and Georgia and has paid and 
borne the freight charges thereon, and complainant has 
been damaged to the extent that the said rates are and have 
been unjust or unreasonable or otherwise unlawful. 

WHEREFORE complainant prays that defendants may 
be severally required to answer the charges herein; that 
after due hearing and investigation an order be made com¬ 
manding said defendants and each of them to cease and 
desist from the aforesaid violations of the said Act 
328 and establish and put in force and apply in future 
to the transportation of clay, in carloads, from points 
in South Carolina and Georgia, in lieu of the rates attacked 
herein, such other rates as the Commission may deem rea¬ 
sonable and just, and also to pay to complainant by way of 
reparation for the unlawful charges hereinbefore alleged 
such sums as, in view of the evidence to be adduced herein, 
the Commission shall determine that complainant is entitled 
to as im award of damages under the provisions of the said 
Act for violations thereof; and that such other and further 
order or orders be made as the Commission may consider 
proper in the premises. 

WEST VIRGINIA PULP & PAPER COMPANY 


By: (Signed) C. C. FURGASON, 

Traffic Manager, 
200 Fifth Avenue, 

New York, N. Y. 

! By: (Signed) CHARLES E. BELL, 

Traffic Analyst, 
Transportation Building, 
Washington, D. C. 

Dated at 

Washington, D. C., 

March 14,1928. 

329 APPENDIX B 

Section 16 , Interstate Commerce Act ( U.S.C., Title 49 ): 

“ (1) That if, after hearing on a complaint made as pro¬ 
vided in section thirteen of this Act, the Commission shall 
determine that any party complainant is entitled to an 
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award of damages under the provisions of this Act for a 
violation thereof, the Commission shall make an order 
directing the carrier to pay to the complainant the sum to 
which he is entitled on or before a day named. 

“(2) If a carrier does not comply with an order fok* the 
payment of money within the time limit in such order, the 
complainant, or any person for whose benefit such order 
was made, may file in the circuit court of the United States 
for the district in which he resides or in which is located the 
principal operating office of the carrier, or through which 
the road of the carrier runs, or in any State court of general 
jurisdiction having jurisdiction of the parties, a petition 
setting forth briefly the causes for which he claims damages, 
and the order of the Commission in the premises. Sucty. suit 
in the circuit court of the United States shall proceed in 
all respects like other civil suits for damages, except that 
on the trial of such suit the findings and order of the pom- 
mission shall be prima facie evidence of the facts therein 
stated, and except that petitioner shall not be liable for 
costs in the circuit court nor for costs at any subsequent 
stage of the proceedings unless they accrue upon his appeal. 
If the petitioner shall finally prevail he shall be allowed a 
reasonable attorney’s fee, to be taxed and collected as a 
part of the costs of the suit. 

******** 

“(4) In such suits all parties in whose favor the Com¬ 
mission may have made an award for damages by a jingle 
order may be joined as plaintiffs, and all of the carriers 
parties to such order awarding such damages may be joined 
as defendants, and such suit may be maintained by| such 
joint plaintiffs and against such joint defendants ii any 
district where any one of such joint plaintiffs could main¬ 
tain such suit against any one of such joint defendant^; and 
service of process against any one of such defendants as 
may not be found in the district where the suit is brought 
may be made in any district where such defendant carrier 
has its principal operating office. In case of such joint suit 
the recovery, if any, may be by judgment in favor of any 
one of such plaintiffs, against the defendant found to be 
liable to such plaintiff.” 
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330 Joint and Several Plea of Defendants Atlantic 
Coast Line Railroad Company, Central of Georgii 

Railway Company, Charleston <fc Western Carolina 
Railway Company, Macon, Dublin <& Savannah Rail¬ 
road Company, Norfolk and Western Railway Com¬ 
pany, The Pennsylvania Railroad Company, Richmond, 
Fredericksburg and Potomac Railroad Company, Sea- 
i board Air Line Railway Company, Southern Railway 
i Company and Winston-Salem Southbound* Railway 
Company. 

Filed January 13 1936 

Now come defendants, Atlantic Coast Line Railroad Com¬ 
pany, Central of Georgia Railway Company, Charleston & 
Western Carolina Railway Company, Macon, Dublin & Sa¬ 
vannah Railroad Company, Norfolk and Western Railway 
Company, The Pennsylvania Railroad Company, Richmond, 
Fredericksburg and Potomac Railroad Company, Seaboard 
Ail Line Railway Company, Southern Railway Company 
and Winston-Salem Southbound Railway Company, and for 
joint and several plea to the petition filed by plain- 

331 tiff in the above entitled cause, say they admit that 
plaintiff is a corporation, organized under the laws 

of the State of Delaware, with its principal office at the 
City of New York, State of New York, and its manufactur¬ 
ing plants at Tyrone and Williamsburg, Pennsylvania, and 
Mechanicsville, New York; they admit that each and all of 
said defendants are and were during the periods mentioned 
in said petition common carriers by railroad, operating in 
interstate commerce, subject to the provisions of the Act to 
Regulate Commerce, approved February 4, 1887, as 
amended; they admit that plaintiff caused various ship¬ 
ments of clay to be transported over the lines of said defen¬ 
dants from points in South Carolina and Georgia to its 
plants at Tyrone and Williamsburg, Pennsylvania, and 
Mechanicsville, New York, and that defendants assessed 
and collected, and plaintiff paid, for such transportation, 
freight charges based upon rates set forth in legally pub¬ 
lished tariffs filed with the Interstate Commerce Commis¬ 
sion, but deny that such charges or rates were unjust, un¬ 
reasonable, unlawful or in violation of the provisions of 
said Act to Regulate Commerce; they admit that on, to-wit, 
March 14, 1928, a certain complaint was filed with the In- 
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terstate Commerce Commission, which was given the Doc¬ 
ket No. 20482 (Sub No. 1), and admit that the copy of said 
complaint, marked “Exhibit A” and attached to the peti¬ 
tion is correct; they admit that following a hearing in said 
proceeding, the Interstate Commerce Commission issued a 
report, dated July 12, 1930, certain portions of which are 
correctly quoted in said petition, but deny that the conclu¬ 
sions therein stated were based upon the findings therein 
contained; they admit that plaintiff prepared certain claim 
statements as contemplated by Rule V of the Rules of 
Practice before the Interstate Commerce Cojnmis- 
332 sion and that defendants refused to certify to the 
correctness of said statements; they admit thiit the 
Interstate Commerce Commission thereafter held a fur¬ 
ther hearing in said proceeding at which evidence was sub¬ 
mitted concerning the amount of reparation alleged to be 
due under said report, and issued a further report, dated 
July 3, 1933, a paragraph of which is correctly quoi;ed in 
said petition; they admit that thereafter plaintiff and de¬ 
fendants prepared and filed with the Interstate Commerce 
Commission a stipulation setting forth the sums of repara¬ 
tion called for under the findings contained in the reports 
of the Commission aforesaid, it being further agreed in 
said stipulation “that the foregoing stipulation simply rep¬ 
resents an effort by the parties to meet the request of the 
presiding Examiner that the Commission be relieved of 
the burden of checking Rule V statements and is not to be 
interpreted as a certification of such statements and is not 
to be taken as an admission, express or implied, th^t the 
Commission’s findings in the above case are correct or 
lawful, or that defendants, or any of them, are liable to 
anyone for the amount above indicated, or for any amount, 
or that anyone is entitled to reparation in respect thereof,” 
but deny that said findings or said sums of reparation were 
based upon the evidence before the Commission in said pro¬ 
ceeding ; they admit that on, to-wit, September 14, 1935, the 
Commission issued a reparation order in said proceeding 
and admit that said reparation order is correctly quoted in 
said petition; they admit that each and all of said defen¬ 
dants were duly served with a true copy of said reparation 
order and that each and all of said defendants have refused 
and still refuse to pay the reparation set forth in said repara¬ 
tion order, but deny that said amounts are due plaintiff or 
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that plaintiff is entitled to recover the same; defen- 

333 dants deny that plaintiff is entitled to an allowance 
for attorney’s fee in the amount of $4,000.00, or in 

any sum whatsoever; defendants further say that said re¬ 
ports and reparation order of the Commission are wholly 
unsupported by and are contrary to the evidence in said 
proceeding, that said reparation order is not supported by 
and is contrary to the findings contained in said reports 
and that said reparation order is therefore contrary to law 
and void; defendants further say that the Commission had 
at the hearings in said proceeding no competent evidence 
that said charges and rates were unjust, unreasonable or 
otherwise unlawful; defendants further say that said rep¬ 
aration order of September 14, 1935, and the reports and 
orders of the Commission referred to in plaintiff’s petition, 
all of which orders and reports were made and entered in 
connection with or in pursuance of the decisions of the Com¬ 
mission in R. T. Vanderbilt Co., et al v. Atlantic Coast Line 
Railroad Company, et al., Docket No. 20482 and cases re¬ 
ported therewith, all of which cases are herein referred to 
as the 4 ‘Vanderbilt cases”, and which are described, re¬ 
ferred to and alleged in plaintiff’s petition, are not final 
and are void and inoperative for the following reasons: 

(a) That in making the said order and orders and re¬ 
ports, the Commission acted so arbitrarily and so unjustly 
as to fix rates and award reparations contrary to evidence 
and without evidence to support the rates so fixed and the 
reparations so awarded, in that the Commission in said 
orders and reports prescribed as reasonable for the past 
and made awards of reparations to the basis of a level of 
rates in respect of shipments of clay from Georgia, North 
Carolina and South Carolina to destinations in trunk line 
and New England territories—which comprehend gener¬ 
ally the States of New York, Pennsylvania, New Jer- 

334 sey, Maryland, Delaware, "West Virginia, and the 
New England States and within two of which States 

plaintiff’s plants are located—which said level of rates was 
materially lower than the level of rates prescribed by the 
Co mm ission in the same reports and orders as reasonable £ 
for the past and as the basis of awards of reparation in 
respect of shipments of clay from Georgia, North Carolina £ 
and South Carolina to destinations in Central territory— k 
which comprehends generally the States of Ohio, Illinois, 
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Indiana, and Michigan; that there was no evidence of record 
before the Commission to support the said prescription of 
rates or which supported the act of the Commission in 
awarding reparation on past shipments of clay to trunk 
line and New England territories to a level of rates mate¬ 
rially lower than the particular level of rates prescribed 
and fixed by it in said orders and reports as reasonable for 
application and as a basis of awards of reparation |n re¬ 
spect of past shipments to Central Territory; that th^ evi¬ 
dence of record before the Commission justified and re¬ 
quired the Commission to prescribe as reasonable for appli¬ 
cation in the past and as a basis of awards of reparation in 
respect to shipments of clay to trunk line and New England 
territories a level of rates not lower than the particular 
level of rates prescribed and fixed as reasonable to Cen¬ 
tral territory and that in so prescribing such materially 
lower level of rates for application in the past and in order¬ 
ing reparation to plaintiff on the basis thereof, the Commis¬ 
sion acted arbitrarily and without support of evidence and 
contrary to the evidence and that the said order is without 
support in and is contrary to the evidence, and is unlawful 
and void. 


(b) That in making the said order and orders and reports 


the Commission exercised its authority in such an unrea¬ 
sonable manner as to cause it to be within the elementary 
rule that the substance, and not the shadow, deter- 
335 mines the validity of the exercise of the power ill that 
the level of the rates fixed by the Commissipn as 
reasonable for the past for application to, and as a basis 
for orders awarding reparations on, plaintiff’s shipments 
of clay from Georgia, and South Carolina, and other! ship¬ 
ments of clay from Georgia, North Carolina and South 
Carolina to destinations in trunk line and New England 
territories, is materially lower than the level of rates which 
the Commission itself in these and related proceedings 
recognized as a maximum reasonable level of rates for past 
application to the said traffic and is materially lower than 
the level of rates recognized by the Commission as reason¬ 
able for the same period in the past for application to ship¬ 
ments of clay from producing points in Kentucky, Tennes¬ 


see and Florida to destinations in trunk line and New Eng¬ 
land territories, and that the Commission by ordering rep¬ 
aration on shipments of clay to trunk line and New England 


280 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

territories on a level of rates materially lower than the level 
found by the Commission to be reasonable for past appli¬ 
cation to Central territory, exercised its authority in such 
an unreasonable manner as to cause such exercise to be 
within the elementary rule that the substance, and not the 
shadow, determines the validity of the exercise of its power 
and that said order and orders are unlawful and void. 

(c) That the said order and orders and reports were based 
upon a mistake of law in that the Commission prescribed as 
reasonable for the past and ordered awards of reparation 
on the basis of a level of rates on shipments of clay from 
Georgia, North Carolina and South Carolina to destinations 
in trunk line and New England territories, including plain¬ 
tiff’s shipments of clay from Georgia and South Carolina, 
which level is substantially lower than the level which the 
Commission in this and other proceedings recognized as the 
maximum reasonable level of rates which might have been 

i charged lawfully on such past shipments, whereas 
336 the Commission did not have and lacked the power to, 
fix as reasonable for the past, and to order awards of 
reparation to the basis of, a level of rates materially lower 
than a maximum reasonable level of rates for the past and 
that the said order and orders are based upon a mistake of 
law and are unlawful and void. 

(d) That the said order and orders and reports were based 
upon a mistake of law in that the Commission—in deter¬ 
mining that a reasonable level of rates for application to 
past shipments of clay from Georgia, North Carolina, and 
South Carolina to destinations in trunk-line and New Eng¬ 
land territories would have been a materially lower level 
than that particular level of rates contemporaneously deter¬ 
mined by it to have been reasonable for application to past 
shipments of clay from Georgia, North Carolina, and South 
Carolina, to destinations in Central territory, and in order¬ 
ing awards of reparation on complainants’ shipments to 
the basis of such materially lower level of rates—took into 
consideration, and fixed as reasonable for application to 
said past shipments of clay to destinations in trunk-line 
and New England territories a materially lower level of 
rates than it otherwise would have determined upon as a 
reasonable maximum level of rates because of, the depress¬ 
ing effect on the level of all-rail rates, applicable to certain 
other traffic not including clay between points in south At- 
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lantic States and points in trunk-line and New England ter¬ 
ritories, of lower rates on such other traffic maintained by 
or in connection with competing carriers by water operat¬ 
ing between ports on the Atlantic coast, despite the faet that 
at no time during the period in which complainants ’ ship¬ 
ments moved or during the pendency of the Vanderbilt 
cases before the Commission had there existed anv such 
competition of water routes as would have a^ected 
337 the ability of the rail carriers to maintain maiimum 
reasonable all-rail rates on clay from Georgia, North 
Carolina, and South Carolina to destinations in trunk¬ 
line and New England territories and despite the fact that 
the Commission is not empowered, because of water com¬ 
petition or otherwise, to fix as reasonable for application 
in the past or as a basis for awards of reparation rates 
which are less or lower than maximum reasonable rates; 
that the Commission in the said order and orders and re¬ 
ports, because of the existence of water competition in re¬ 
spect of certain traffic other than clay, fixed as reasonable 
for application to past shipments of clay from Georgia, 
North Carolina, and South Carolina to destinations in 
trunk-line and New England territories a basis of all-rail 
rates, and awarded reparation to the level thereof, which 
basis was materially lower than the maximum reasonable 
basis or level of all-rail rates which might lawfully have 
been charged on the said past shipments of clay; that in 
making such order and orders and reports the Commission 
made a mistake of law in that it proceeded upon the errone¬ 
ous view that it might lawfully fix as reasonable for applica¬ 
tion to such past shipments, and might lawfully order 
awards of reparation to the basis of, a level of rates piate- 
rially lower than a maximum reasonable level of iates; 
and that the said order and orders and reports are unlkwful 
and void in that they are founded upon a mistake of law. 

(e) That the said order and orders and reports were be¬ 
yond the statutory power of the Commission and beyond 
the power which it would exercise by statute in that the 
Commission fixed as reasonable for the past and ordered 
awards of reparation on the basis of a level of rates on ship¬ 
ments of clay from points in Georgia, North Carolina and 
South Carolina to destinations in trunk line and New 


338 England territories, including plaintiff’s shipments 
of clay from Georgia and South Carolina, which level 
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was materially lower than a maximum reasonable level of 
rates and lower than the level which the Commission itself 
in the Vanderbilt cases and in other and related proceed¬ 
ings recognized and has recognized as a maximum reason¬ 
able basis for application to past shipments and as a basis 
for awards of reparation, and that in so doing the Commis¬ 
sion has proceeded and acted beyond the bounds of its 
lawful statutory authority and that the said order and 
orders are unlawful and void. 

Defendants deny that plaintiff was damaged or is en¬ 
titled to recover from defendants the amount claimed in 
said petition or any amount whatsoever, and deny each and 
all of the allegations in said petition not herein specifically 
denied or mentioned. 

1 McKENNEY, FLANNERY & CRAIGHILL 

By R. A. BOGLEY 

Attorneys for Defendants. 

JOSEPH F. ESHELMAN, 

F. W. GWATHMEY, 

CHARLES CLARK, 

D. LYNCH YOUNGER, 

Of Counsel. 


Memorandum 

JANUARY 18, 1936. 

Note of Issue filed. 


339 Waiver of Jury 

Filed March 13, 1936 

Plaintiff and the defendants, by their attorneys, hereby 
waive a jury in the above cause and stipulate and agree that 
the issues of fact may be determined by the Court without 
the intervention of a jury. 

1 ARTHUR L. WINN, JR., 

Attorney for Plaintiff 

McKENNEY, FLANNERY & CRAIGHILL, 

! By R. A. BOGLEY 

Attorneys for Defendants. 


I 
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340 Memo. 

Filed March 20, 1936. 

Agreeably to conclusion reached in this case, a formal 
finding of a general nature will be made in favor of the 
Plaintiff. The finding will be recorded after counsel have 
met with me for the fixing of attorneys’ fees. 

Will counsel in the five related cases kindly agree: upon 
an early date for a hearing concerning fees? I shall ap¬ 
preciate it if at that time a separate memorandum will be 
furnished in each case stating the amount of damagd to be 
awarded and the date from which interest will run. 

March 20,1936 

JAMES M. PROCTER 

Justice 

Copies to: 

Wilbur La Roe, Jr., Esq. 

McKenney, Flannery & Craighill, Esqs. 

341 Filed April 3,1936. 

This cause having been heretofore duly argued and sub¬ 
mitted to the Court, the Court this day finds for the peti¬ 
tioner in the sum of Twenty-two Thousand Eight Hundred 
Forty-three Dollars and Twenty Cents ($22,843.20} with 
interest thereon from October 19, 1935, said sum to be 
allocated as follows: against the Central of Georgia Rail¬ 
way Company, Southern Railway Company, Norfolk & Wes¬ 
tern Railway Company and The Pennsylvania Railroad 
Company, jointly and severally, in the sum of Nineteen 
Thousand Nine Hundred Forty-five Dollars and Tyenty- 
four cents ($19,945.24); against the Central of Georgi^ Rail¬ 
way Company, Atlantic Coast Line Railroad Confpanv, 
Richmond, Fredericksburg & Potomac Railroad Company, 
and The Pennsylvania Railroad Company, jointly and sev¬ 
erally, in the sum of One Hundred Ninety-six Dollars and 
Sixty-seven Cents ($196.67); against the Central of Georgia 
Railway Company, Atlantic Coast Line Railroad Company, 
Georgia Railroad, Richmond, Fredericksburg & Potomac 
Railroad Company, and The Pennsylvania Raflroad 

342 Company, jointly and severally, in the sum of Twen¬ 
ty-five Dollars and Forty Cents ($25.40); against 

the Central of Georgia Railway Company, Seaboard Air 
Line Railway Company, Winston-Salem Southbound Rail¬ 
way Company, Norfolk & Western Railway Company, and 



284 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

The iPennsylvania Railroad Company, jointly and sever¬ 
ally, in the sum of One Hundred Twenty-one Dollars and 
Twelve Cents ($121.12); against the Central of Georgia 
Railway Company, Seaboard Air Line Railroad Company, 
Norfolk & Western Railway Company, and The Pennsyl¬ 
vania Railroad Company, jointly and severally, in the sum 
of One Hundred Seventy-One Dollars and Seventy-one 
Cents ($171.71); against the Central of Georgia Railway 
Company, Charleston & Western Carolina Railway Com¬ 
pany, Atlantic Coast Line Railroad Company, Richmond, 
Fredericksburg & Potomac Railroad Company, and the 
Pennsylvania Railroad Company, jointly and severally, in 
the sum of Twenty-two Dollars and Ninety-three Cents 
($22.93); against the Central of Georgia Railway Company, 
Southern Railway Company and The Pennsylvania Rail¬ 
road Company, jointly and severally, in the sum of Two 
Thousand Ninety-seven Dollars and Twenty Cents 
($2097.20); against the Macon, Dublin & Savannah Rail¬ 
road Company, Central of Georgia Railway Company, 
Southern Railway Company, Norfolk & Western Railway 
Company, and the Pennsylvania Railroad Company, jointly 
and severally, in the sum of Two Hundred Twenty-three 
Dollars and Five Cents ($223.05); against the Macon, Dub¬ 
lin & Savannah Railroad Company, Southern Railway Com¬ 
pany, Norfolk & Western Railway Company, and The Penn¬ 
sylvania Railroad Company, jointly and severally, in the 
sum i of Thirty-nine Dollars and Eighty-eight Cents 
($39.88); plus an attorney’s fee of Three Thousand Five 
i Hundred Dollars ($3,500.00) and cost to be appor- 

343 tioned among the defendants as their interests ap- 
! pear. To the foregoing finding of the Court the de¬ 
fendants, in open Court, note an exception which is duly 
noted and allowed. 

PROCTOR, 
Justice . 

344 i Supreme Court of the District of Columbia. 

Thursday, April 9, 1936. 

Session resumed pursuant to adjournment, Hon. JAMES 

M. PROCTOR, Justice, presiding. 

**#*••## 

It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this cause, it 
is so ordered. 
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Wherefore, it is considered that petitioner recover of the 
defendants herein the sum of Twenty-two Thousand Eight 
Hundred Forty-three Dollars and Twenty Cents ($22,- 
843.20) with interest thereon from October 19, 1935, said 
sum to be allocated as follows: against the Central of 
Georgia Railway Company, Southern Railway Company, 
Norfolk & Western Railway Company and The Pennsyl¬ 
vania Railroad Company, jointly and severally, in th^ sum 
of Nineteen Thousand Nine Hundred Forty-five Dollars 
and Twenty-four Cents ($19,945.24); against the Central of 
Georgia Railway Company, Atlantic Coast Line Railroad 
Company, Richmond, Fredericksburg & Potomac Railroad 
Company, and The Pennsylvania Railroad Company, jbintly 
and severally, in the sum of One Hundred Ninety-six Dol¬ 
lars and Sixty-seven Cents ($196.67); against the Central 
of Georgia Railway Company, Atlantic Coast Line Railroad 
Company, Georgia Railroad, Richmond, Fredericksburg & 
Potomac Railroad Company, and The Pennsylvania Rail¬ 
road Company, jointly and severally, in the sum of Twenty- 
five Dollars and Forty Cents ($25.40); against the Central 
of Georgia Railway Company, Seaboard, Air Line Railway 
Company, Winston-Salem Southbound Railway Corn- 
345 pany, Norfolk & Western Railway Company, and 
The Pennsylvania Railroad Company, jointly and 
severally, in the sum of One Hundred Twenty-one Dollars 
and Twelve Cents ($121.12); against the Central of Georgia 
Railway Company, Seaboard Air Line Railroad Company, 
Norfolk & Western Railway Company, and The Pennsyl¬ 
vania Railroad Company, jointly and severally, in th^ sum 
of One Hundred Seventy-one Dollars and Seventy-one Cents 
($171.71); against the Central of Georgia Railway Com¬ 
pany, Charleston & Western Carolina Railway Company, 
Atlantic Coast Line Railroad Company, jointly and sev¬ 
erally, in the sum of Twenty-two Dollars and Ninety^three 
Cents ($22.93); against the Central of Georgia Railway 
Company, Southern Railway Company and The Pennsyl¬ 
vania Railroad Company, jointly and severally, in thb sum 
of Two Thousand Ninety-seven Dollars and Twenty Cents 
($2097.20); against the Macon, Dublin & Savannah Rail¬ 
road Company, Central of Georgia Railway Company, 
Southern Railway Company, Norfolk & Western Railway 
Company, and The Pennsylvania Railroad Combany, 
jointly and severally, in the sum of Two Hundred Twenty- 
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three Dollars and Five Cents ($223.05); against the Macon, 
Dublin & Savannah Railroad Company, Southern Railway 
Company, Norfolk & Western Railway Company, and The 
Pennsylvania Railroad Company, jointly and severally, in 
the sunf of Thirty-nine Dollars and Eighty-eight Cents 
($39.88); plus an attorney’s fee of Three Thousand Five 
Hundred Dollars ($3,500.00), together with costs of suit, 
to be apportioned among the defendants as their interests 
appear, and execution thereof be had. 

346 1 From the foregoing judgment the defendants by 

their attorneys of record, in open Court, note an ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia; whereupon, an undertaking to act as a super¬ 
sedeas bond is hereby fixed in the sum of Thirty-two Thou¬ 
sand Dollars ($32,000.00). 


Memorandum 

April 29, 1936. 

Supersedeas Undertaking of all parties except 3 and 8, 
$32,000-with American Surety Company approved and filed. 


347 Memoranda . 

April 29, 1936. 

Time for filing bill of exceptions extended to and includ¬ 
ing the 26th day of May, 1936. 

May 22, 1936. 

Time for filing bill of exceptions extended to and includ¬ 
ing the 16th day of June, 1936. 

June 15, 1936. 

Time for filing bill of exceptions extended to and includ¬ 
ing the 10th day of July, 1936. 

July 8, 1936. 

Time for filing bill of exceptions extended to and includ¬ 
ing the 3rd day of August, 1936. 
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348 Assignment of Errors 

Filed May 14 1936 


Defendants, in each and all of the above entitled causes, 
having excepted to the findings of the Court and noted an 
appeal from the judgments entered therein on the 9th day 
of April, 1936, assign the following errors in the record 
and proceedings in said causes: 

1. The Court erred in admitting in evidence, over the 
objection and exception of counsel for all of the defendants, 
as exhibits for plaintiffs in each and all of said causey, cer¬ 
tified copies of the report and order of the Interstate Com¬ 
merce Commission, in the case of R. T. Vanderbilt Co.L et al. 


v. Atlantic Coast Line R. R. Co., et al., I. C. C. Dockfet No. 
20482, et al., dated July 12, 1930, 167 I. C. C. 319, aid the 
further report and order of the Interstate Commerce Com- 
mission in said proceeding, dated July 3, 1933, 194 
349 I. C. C. 702, as appears in the bill of exceptions. 

2. The Court erred in admitting in evidence, over 
the objection and exception of counsel for all of the defen¬ 
dants, as exhibits for plaintiffs, respectively, in the above 
entitled causes, certified copies of the following reparation 
orders issued by the Interstate Commerce Commission and 
based upon the aforesaid reports and orders of the Inter¬ 
state Commerce Commission: 

Law No. 84,872—Order dated October 8, 1934, in I. C. C. 

Docket No. 20482 (Sub No. 1) 

Law No. 84,827—Order dated January 8, 1934, in I. C. C. 

Docket No. 20482, et al. 

Law No. 85,328—Order dated August 21, 1934, in I. C. C. 

Docket No. 21347. 

Law No. 85245—Order dated March 12, 1934, in I. C. C. 

Docket No. 20225. 

Law No. 86,688—Order dated September 14,1935, in I C. C. 

Docket No. 20482, (Sub No. 1). 

3. The Court erred in failing to find that said reports 
and orders of the Interstate Commerce Commission in I. 
C. C. Docket No. 20482, et al., dated July 12,1930, and July 
3, 1933, respectively, were void because they failed to con¬ 
tain the necessary basic or essential findings of fact. 

4. The Court erred in failing to find that said reports and 


orders of the Interstate Commerce Commission in I. 


C. C. 
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Docket No. 20482, dated July 12,1930, and July 3, 1933, re¬ 
spectively, and each and all of said reparation orders were 
void because they were based upon a mistake of law, were 
beyond the statutory power of the Interstate Commerce 
Commission, were arbitrary and capricious, and were un¬ 
supported by and contrary to the evidence before the In¬ 
terstate Commerce Commission. 

5. The Court erred in finding, over defendants’ objections 
and exceptions, for plaintiffs in the following amounts: 

350 Law No. 84,872—Finding for $22,949.37 with interest 

thereon from November 27, 1934, plus 
an attorneys’ fee of $3750 and costs, 
Law No. 84,827—Finding for $25,324.46 with interest there- 
! on from February 23, 1934, plus an at¬ 

torney’s fee of $4400 and costs, 

Law No. 85,328—Finding for $3,833.10 with interest there¬ 
on from February 1, 1934, plus an at¬ 
torney’s fee of $650 and costs, 

Law No. 85,245—Finding for $934.72 with interest thereon 
! from April 26, 1934, plus an attorney’s 

fee of $350.00 and costs, 

Law No. 86,688—Finding for $22,843.20 with interest there¬ 
on from October 19, 1935, plus an attor¬ 
neys’ fee of $3500 and costs. 

6. The Court erred in entering judgments on April 9, 
1936, for plaintiffs, respectively, in the above amounts. 

McKENNEY, FLANNERY & CRAIGHILL, 
By G. B. CRAIGHILL 

Attorneys for Defendants . 

Service of the foregoing assignment of errors and receipt 
of copy thereof, acknowledged this 13 day of May, 1936. 

, C. R. MARSHALL 

JOHN T. MONEY 

S WILBUR La ROE, JR., 

Attorneys for Plaintiffs . 

351 District Court of the United States for the 

! District of Columbia, 

Monday, August 3, 1936. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 
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Come now the parties hereto, in each of the above entitled 
causes, by their respective attorneys of record, and there¬ 
upon, the defendants in each case, by their attorneys, sub¬ 
mit to the Court their Bill of Exceptions taken at the trial 
of these causes, and pray that the same be signed and [made 
of record, nunc pro tunc, which is hereby accordingly done. 

Memorandum . 

August 24,1936. 

Time for filing record in U. S. Court of Appeals f<|r the 
District of Columbia, extended to and including October 1, 
1936. 

352 Designation of Record. 

Filed May 14 1936 

##*####* 

The Clerk of the Court will kindly prepare the transcript 
of record on appeal in the above entitled causes, and include 
therein the following: 

1. Declarations. 

2. Pleas. 

3. Order to dismiss as to certain plaintiffs. 

4. Memoranda of Joinders of Issue. 

5. Motion to consolidate for trial. 

6. Stipulation filed February 21, 1936, re assignment for 
trial. 

7. Stipulations filed March 10, 1936, waiving tr^al by 
jury. 

8. Memoranda of Court, March 20, 1936; findings for 
plaintiffs. 

9. Memoranda of Court, April 2, 1936; allowance of at¬ 
torneys’ fees. 

10. Memoranda: Findings for plaintiffs, April 3, 1^36. 

11. Judgments for plaintiffs on findings, April 9, 1936; 
notation of appeal and fixing of bond. 

12. Memoranda: Approval and filing of bonds, Ap ril 29, 
1936. 

13. Memoranda: Orders extending time to file bill of bill 
of exceptions. 
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14. Assignment of errors. 

15. Bill of Exceptions and memorandum of date 
353 of approval. 

16. This designation of record. 

McKENNEY, FLANNERY & CRAIGHILL, 

By 

G. B. CRAIGHILL 
Attorneys for Defendants . 

Service of the foregoing designation of record and re¬ 
ceipt of copy thereof, acknowledged this 13 day of May, 
1936. 

I C. R. MARSHALL 

JOHN T. MONEY 
WILBUR La ROE, Jr.. 
Attorneys for Plaintiffs. 


354 ! District Court of the United States for the 

District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 353, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 84872 at Law, wherein 
West Virginia Pulp & Paper Co., a corporation, is Plain¬ 
tiff and Central of Georgia Railway Co., a corporation, et 
al, are Defendants; in cause No. 84827 at Law, wherein Cas- 
tanea Paper Company, a corporation, et al, are Plaintiffs 
and The Baltimore & Ohio Railroad Co., et al, are Defen¬ 
dants; in cause No. 85328 at Law, wherein D. M. Bare Paper 
Company is Plaintiff and Macon, Dublin & Savannah Rail¬ 
road Co., et all, are Defendants; in cause No. 85245 at Law, 
wherein Empire Floor & Tile Company, Inc., is Plaintiff 
and Carolina, Clinchfield and Ohio Railway, et al, are 
Defendants; and in cause No. 86688 at Law, wherein West 
Virginia Pulp & Paper Co., a corporation, is Plaintiff and 
Atlantic Coast Line Railroad Company, et al, are Defen- 
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dants, as the same remain upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 23rd day of September, 1936. 

C. E. STEWART, 

(Seal) Cleric. 

355 In the Supreme Court of the District of Columbia. 

Circuit Division No. 1 
At Law No. 84,872 

West Virginia Pulp & Paper Co., a corporation 

vs. 

Central of Georgia Railway Co., a corporation et al. 

and 


At Law No. 84,827 

Castanea Paper Company, a corporation, et al. 

vs. 

The Baltimore & Ohio Railroad Co., et al. 

and 


At Law No. 85,328 

D. M. Bare Paper Company 
vs. 

Macon, Dublin & Savannah Railroad Co., et al. 

and 

At Law No. 85,245 

Empire Floor & Wall Tile Company, Inc. 

vs. 

Carolina, Clinchfield and Ohio Railway, et al. 

and 

At Law No. 86,688 

. 

West Virginia Pulp & Paper Co., a corporation 

vs. 

Atlantic Coast Line Railroad Company, et al. 
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Bill of Exceptions. 

BE IT REMEMBERED that the above entitled causes 
came on for trial on the tenth day of March, 1936, before 
Mr. Justice Proctor, a jury having been waived. 

Messrs. Wilbur LaRoe, C. R. Marshall, Arthur L. Winn, 
Jr., J. T. Money and George E. Edelin appeared on behalf 
of plaintiffs and Messrs. Joseph F. Eshelman, Francis R. 
Cross and Messrs. McKenney, Flannery & Craighill by R. 
Aubrey Bogley appeared for the defendants. 

The Court: I understand there is a series of like cases. 

Mr. Bogley: Yes. 

Mr. Bogley: In answer to your Honor’s question as to 
there being a series of like cases, I wish to call your Honor’s 
attention to the stipulation under which these cases come 
here and to the circumstances which led to the stipulation 
so that your Honor can determine how the cases 
356 shall be be heard. 

The Court: I might see the stipulation. How many 
cases are there? 

Mr. Bogley: There are five cases, if your Honor please. 

The Court: I suppose we should start with the first case 
here. 

Mr. Bogley: Yes, sir. I would like to say this: The rea¬ 
son for the stipulation is this: the defendants in all of these 
five cases filed a motion which was argued before Mr. Jus¬ 
tice Adkins asking that the five cases be consolidated for 
trial and heard together. We argued the motion at some 
length and our opponents, of course, made their opposi¬ 
tion, and during the course of the argument Mr. Justice 
Adkins said it looked like we were not very far apart on 
our suggestions and he also indicated that it was largely a 
matter for the discretion of the trial judge as to how we 
would proceed, saying, among other things, that the ques¬ 
tion to be decided by the trial judge would be whether he 
wanted to hear the evidence fully in one case and render a 
judgment in that case or hear the evidence in all the cases 
and render judgments in all of them. We prepared the 
stipulation with those thoughts in mind. 

The Court: I think that would be better—to hear this 
first case. Suppose we proceed with the first case and de¬ 
termine then how to proceed with the other ones. 
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Mr. LaRoe: If your Honor please, I move to amend the 
petition to change the amount of attorneys’ fee from $4,500 
to $6,500. Notice of the proposal to amend was duly given 
to counsel for the defendants on February 3. Technically, 
this means the amendment of paragraph 27 at page 10 of 
the petition and paragraph 5 at page 12 of the prayer . Of 
course, your Honor, we shall later have proof with 

357 respect to that item. 

The Court: Do you have any objection? 

Mr. Bogley: Yes, if your Honor please, there is objec¬ 
tion. We think the attorneys’ fee as stated in the orig¬ 
inal petition is, alone, more than they would be entitled to. 

The Court: Does the Court award the amount 

Mr. Bogley: Under the statute the Court does award the 
amount. 

The Court: What is the objection to allowing him to 
amend, increasing the amount? 

Mr. Bogley: We do not want to consent to his sugges¬ 
tion nor intimate that he is entitled to more. 

The Court: I see no harm in it. I will permit the amend¬ 
ment without your consent, or, rather, over your Objec¬ 
tion. 

Mr. Bogley: Yes. I would like to note the objection and 
exception. 

Mr. LaRoe: We have our certified documents here, your 
Honor, ready for presentation, to make our prima facie 
case, but I assume that you will desire to hear from the 
carriers before I do that; to hear from them in the form of 
an opening statement. Or, shall I go ahead, your Honor? 

The Court: I should say unless counsel sees some advan¬ 
tage to be gained otherwise that with that preliminary 
statement you proceed now and offer your records on prima 
facie proof, and I suppose, when you have done that, that 
will close your case in chief. 

Mr. LaRoe: Yes; we will rest then. 

The Court: You rely upon the presumption? 

Mr. LaRoe: We will rest as soon as we get our documents 
in. 

The Court: Very well. 

358 Mr. LaRoe: If your Honor please, I would like to 
offer in evidence a true copy from a page of tt[e an¬ 
nual report of The Pennsylvania Railroad Company to the 
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Interstate Commerce Commission, showing its line runs 
through the District of Columbia. 

(Thereupon the document referred to, being a copy of 
page 401 of the Annual Report of the Pennsylvania Rail¬ 
road Company to the Interstate Commerce Commission for 
the year ended December 31, 1934, certified by the Secre¬ 
tary under the seal of the Interstate Commerce Commis¬ 
sion, was received in evidence as Plaintiff’s Exhibit No. 1.) 

Mr. LaRoe: Now, I should like to offer in evidence, as 
Plaintiff’s Exhibit No. 2, a certified copy of the report and 
order of the Interstate Commerce Commission in the case 
of R. T. Vanderbilt Company, Incorporated, et al. v. At¬ 
lantic Coast Line Railroad Company, et al., 167 I. C. C. 
319; and 194 I. C. C. 702. 

Mr. Cross: To preserve our point, if your Honor please, 
we object to the receipt of the exhibit for the reason that 
they show on their face that the orders of the Commission 
are void. We will discuss that later; that they are void 
for two reasons: first, because they are based on a mistake 
of law, and second, because the Commission has failed to 
make the necessary findings to support the finding of un¬ 
reasonableness. 

Th6 Court: They will be received without prejudice to 
your contention. 

(Thereupon the documents referred to, being copies of 
(a) report and order of the Interstate Commerce Commis¬ 
sion filed and entered July 12, 1930, in Docket No. 20482, 
R. T. Vanderbilt Company, Incorporated, et al., v. Atlantic 
Coast Line Railroad Company, et al., 167 I. C. C. 
359 1 319; and (b) report and order of the Interstate Com- 
1 merce Commission filed and entered July 3, 1933, in 
Docket No. 20482, R. T. Vanderbilt Company, Incorporated, 
et al. v. Atlantic Coast Line Railroad Company, et al., 194 
I. C. C. 702, certified by the Secretary and under the seal 
of the Interstate Commerce Commission, were received in 
evidence as Plaintiff’s Exhibit No. 2). 

Mr. LaRoe: Now, if you Honor please, the next document 
I should like to offer in evidence is a certified true copy of 
the Interstate Commerce Commission’s reparation order in 
this case dated October 8, 1934, in which an award to the 
Wesi Virginia Pulp & Paper Company was made by the 
Interstate Commerce Commission. 
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Mr. Cross: We desire to note the same objection. 

The Court: It will be received without prejudice to your 
contention. 

(Thereupon the document referred to, being a copy of an 
order of the Interstate Commerce Commission dated Oct. 
8, 1934, in Docket #20409, certified by the Secretary and 
under the seal of the Interstate Commerce Commission, was 
received in evidence as Plaintiff’s Exhibit No. 3). 

Mr. LaRoe: My next offer in evidence is a true co^y of 
a stipulation dated September, 1934, between West Virginia 
Pulp & Paper Co. and petitioner covering shipments to 
Mechanicville, N. Y. 

(Thereupon the document referred to, being a copy) of a 
stipulation dated Sept. 1934, filed by the Interstate Com¬ 
merce Commission in Docket No. 20482, certified by the 
Secretary and under the seal of the Interstate Commerce 
Commission, was received in evidence as Plaintiff’s Exhibit 
No. 4). 

Mr. LaRoe then offered to call Mr. Albert as a witness 
to testify to computation of interest but it was agreed 
that the written showing be accepted provisionally without 
such testimony. 

(Thereupon the document referred to, being two 
360 typewritten sheets of paper headed 4 4 Statement 
Showing Amount of Reparation and Interest Due 
West Virginia Pulp & Paper Company under Order of the 
Interstate Commerce Commission Dated October 8, 1934, 
in Docket No. 20482 (Sub-No. 1) on Shipments Delivered 
Mechanicville, New York,” were received in evidence as 
Plaintiff’s Exhibit No. 5.) 

(Thereupon at 4 o’clock p. m. adjournment in the in¬ 
stant matter was taken until 10 o’clock a. m., Wednesday, 
March 11, 1936.) 

Washington, D. C. 

March 11, 1936 at 

10:00 A.M. 
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Before the Honorable James M. Proctor 

Met pursuant to adjournment. Same appearance as be¬ 
fore. 

Mr. Cross: We are now prepared to offer in evidence as 
Defendant’s Exhibit No. 1 the entire record before the 
Interstate Commerce Commission in the so-called Vander¬ 
bilt Cases which has been certified by the Secretary of the 
Commission. This exhibit includes all of the complaints 
and answers, the oral testimony before the Commission, the 
documentary exhibits, the Commission’s orders and all pe¬ 
titions and replies to petitions filed in that proceeding. 

(Thereupon the records referred to, being certified by 
the Secretaiy and under the seal of the Interstate Com¬ 
merce Commission -were received in evidence as Defen¬ 
dant’s Exhibit No. 1.) 

Thereupon, further to maintain the issues on their part 
joined in Case No. 84,872 the defendants produced as a 
witness, R. J. Beggs, who, being first duly sworn, testified 
in substance as follows: 

Direct Examination: 

361 I live in Baltimore, Maryland, and am Assistant 
to the Freight Traffic Manager of the Baltimore and 
Ohio Railroad Company and have been employed in the 
Traffic Department of that company for a number of years. 
Defendants’ Exhibit No. 2, which was prepared under my 
supervision, is a reproduction of the map included in De¬ 
fendants’ Exhibit No. 1 as Settle’s Exhibit No. 143. The 
upper portion of the map, colored in blue, red and green, 
depicts the territory known as Official Classification Terri¬ 
tory which extends east of the Mississippi and north of the 
Ohio Rivers. This territory, subdivided into three sections, 
that colored in blue is known as New England territory, the 
red is known as Trunk Line Territory, and the green is 
known as Central Freight Association Territory. New 
England territory' and Trunk Line territory embrace the 
eastern states, while Central Freight Association territory 
embraces the central states. This map shows the location 
of Mechanicville in eastern central New York State on the 
Hudson River. 

(Thereupon the map referred to was received in evi¬ 
dence as Defendants’ Exhibit No. 2.) 
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(Mr. LaRoe then interposed an objection to the docu¬ 
ment offered for identification as Defendants’ Exhibit No. 
3.) 

The Court: I do not want you to concede anything that 
you feel you should not, but I am inclined to admit this 
line of testimony over your objection and, of course, you 
will have your exception, so it will be in the record. 

As I say, ultimately, if I conclude that a mistake has been 
made, I can disregard it. 

Mr. LaRoe: That is entirely agreeable to us, if we have 
the exception, your Honor. 

Thank you, sir. 

362 The Court: You may, then, proceed. 

The Witness: Defendants’ Exhibit No. 3 is a point 
to point comparison, using as origin points clay shipping 
stations in Georgia and South Carolina, as destinations 
Mechanicville, N. Y. and points in central territory. The 
comparisons show the distances from the respective Origins 
to the respective destinations and the exhibit indicates the 
extent to which the rates to Mechanicville are less than 
the rates for comparable distances to points in central ter¬ 
ritory. The rates shown are those prescribed by the Com¬ 
mission for application to past shipments. The eshibits 
shows that the rate prescribed to Mechanicville, N. Y. was 
from 40c to 80c lower than the rates prescribed for an equal 
distance to points in the central states. The exhibit also 
shows that the same situation prevailed as to the firslf class 
rates and has been imported into the clay rates. 

Mr. LaRoe: In order to save time may it be understood 
that I am objecting to this entire line of testimony. 

The Court: This line of examination will be covered by 
your objection without any further specific objection and, 
of course, you will have an exception to it. 

(Thereupon the document referred to, being headed 
“Statement Showing that the Commission Prescribed a 
Lower Level of Maximum Reasonable Rates to Mechanic¬ 
ville, N. Y. in eastern territory than for similar distances 
to central territory” was received in evidence as Defen¬ 
dants’ Exhibit No. 3.) 

(The Plaintiff, by its Counsel, objected to Defendants’ 
Exhibit No. 4 upon the ground that it was outside the evi¬ 
dence submitted to the Commission; but the Court overruled 
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said objection, to which action of the Court, the 

363 Plaintiff, by its Counsel, then and there noted an 
exception and the document referred to, entitled 

“Statement Showing That The Commission Prescribed a 
Lower Level of Maximum Reasonable Rates to Eastern 
Territory Than to Central Territory”, was received in evi¬ 
dence as Defendants’ Exhibit No. 4.) 

Defendants’ Exhibit No. 4 supplements Exhibit No. 3 and 
is designed to show the distance to the Mechanicville group 
as a whole compared to the distance to a group in the cen¬ 
tral states for the same or comparable average distances. 
The average distance from Mclntvre, Ga. to the Mechanic- 
ville group is 1035 miles and that compares with the actual 
short line distance from Mclntvre to Mechanicville as 
shown on Exhibit No. 3 of 1057 miles, demonstrating that 
Mechailicville is fairly representaive of the group. 

Mr. LaRoe: Out of an abundance of caution, may I have 
it understood your Honor, that when exhibits of this kind 
are introduced and objections made to them that the ob¬ 
jection runs to the questions concerning them and, assum¬ 
ing the Court will make its same ruling, that the exception 
to the ruling similarlv carries? 

The Court: Yes, to the line of questions concerning the 
exhibit; that will be understood. 

The Witness: Defendants’ Exhibit No. 5 is a map depict¬ 
ing the showing made on Exhibit No. 4 and in addition 
shows the destination groups involved in the other cases. 
Mechanicville is located in the area designated as “7” at 
the very upper end of the exhibit. The points shown in that 
area are scattered throughout the states of Massachusetts, 
Connecticut, Rhode Island, New York, with a few in New 
Jersey and Pennsylvania. All of the stations in the area are 
not shown but the ones shown are certainly representative 
of the territory and I do not think the result would 

364 be any different if we took every station. I have no 
idea how many railroad stations are actually in this 

area but the ones shown are representative points through¬ 
out the group. Through calculating the mileages to these 
representative points I secured the average distance shown 
on Exhibit No. 4. The rate prescribed by the Commission 
for the purpose of awarding damages from McIntyre to 
each one of the points in this area “7” was $6.40. 
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Exhibit No. 5, showing groups 6 and 7, relates back to 
Exhibit No. 4 where I compare the average distance and 
rate to group “6” with the average distance and rate to 
group “7”. 

The territory lying to the left of the red line on Exhibit 
No. 5 is central territorv. 

Thereupon the map referred to was received in evidence 
as Defendants’ Exhibit No. 5 with a reservation as to 
plaintiff’s objections and exceptions.) 

Defendants’ Exhibit No. 6 is a more expansive showing 
than Exhibit No. 4, taking in additional groups in th^ East 
and in central territory and making comparisons ^>f the 
average distances to the various groups. The exhibit ^hows 
how the prescribed rates to groups in the East compare 
with those to groups in central territory and the last cblumn 
of the exhibit shows the amounts the rates to the East are 
less than those prescribed to central territory. It is ap¬ 
parent that the situation depicted as to the Mechanicville 
group being on a lower level than the central territory 
group pertains to these various other eastern groups in 
which plaintiffs in the other cases are interested, and that 
as to those other eastern groups their rates were also made 
lower than the rates to corresponding groups in the central 
states. 

(Thereupon the document referred to, being entitled 
“Statement Showing That the Commission Pre- 
365 scribed a Lower Level of Maximum Reasonable 
Rates to Eastern Territory Than To Central Terri¬ 
tory”, was received in evidence as Defendants’ Exhibit 
No. 6.) 

Defendants’ Exhibit No. 7 is in like manner a more ex¬ 
pansive showing than Exhibit No. 3. The exhibit shows 
the prescribed rates from McIntyre, Ga. to specific destina¬ 
tions in the East compared with the prescribed ra;es to 
specific destinations in central territory together wi^h the 
short line distances. It appears from column 3 that the 
rates prescribed to the eastern points are in all instances 
from 60c to 80c less than the rates prescribed to specific 
destinations in central territory. 

(The plaintiff, by its Counsel, objected to this exhibit 
but the Court overruled said objection, to which action of 
the Court, the Plaintiff, by its Counsel, then and there 
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noted an exception, and the document referred to, being 
entitled “ Statement Showing That the Commission Pre¬ 
scribed a Lower Level of Maximum Reasonable Rates to 
Eastern Territory Than to Central Territory”, was re¬ 
ceived in evidence as Defendants’ Exhibit No. 7. 

I might add that the exhibit also shows the amounts by 
which the first class rates to the East are less than the 
first class rates to the central states. 

(The Plaintiff, by its Counsel, objected to Defendants’ 
Exhibit No. 8 but the Court overruled said objection to 
which action of the Court the Plaintiff, by its Counsel, then 
and there noted an exception and the document referred to, 
being entitled 4 ‘Statement Showing That the Commission 
Prescribed a Lower Level of Maximum Reasonable Rates 
to Eastern Territory Than to Central Territory” was 
received in evidence as Defendants’ Exhibit No. 8.) 

Exhibit No. 8 employs another method of demonstrat- 
i ing that the Commission prescribed a lower level 
366 of clay rates to eastern destinations, including 
i Mechanicville, than it did for similar distances to 
destinations in central territory. The southern first class 
mileage scale, which is used in the exhibit as a standard 
for measurement, has been employed by the Commission 
for the same purpose in a number of cases as indicated by 
the note at the bottom of the exhibit. It is for this reason 
that the southern scale was used, but any other mileage 
scale would have made the same showing. Measuring the 
prescribed clay rates against the standard of measurement 
employed on the exhibit, the showing is that the prescribed 
rates to the central states were some 10 per cent, higher 
than the rates prescribed to the eastern states. 

On Defendants’ Exhibit No. 9 I have used this same 
standard of measurement for the purpose of comparing 
relative rate levels for contrasting the level of rates found 
reasonable by the Commission on clay from Kentucky, 
Tennessee and Florida to the eastern states during the 
same period as is involved in this suit with the rates found 
reasonable from South Carolina and Georgia. 

(Thereupon the document referred to, entitled “State¬ 
ment Showing That The Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Trunk Line and 
New England Territories Than Was Found Reasonable by 
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the Commission for the Same Period From Kentucky, 
Tennessee and Florida”, was received in evidence as De¬ 
fendants’ Exhibit No. 9 with the same understanding as 
to the objection and exception on the part of the Plain¬ 
tiff.) 

Defendants’ Exhibit No. 10 shows that in dealing with 
the rates on peaches from the same southern territory to 
the eastern and central states the Commission prescribed 
precisely the same level of rates to the eastern staltes as 
the normal level of rates contemporaneously pre- 
367 scribed to the central states. 

(The plaintiff, by its Counsel, objected to defen¬ 
dants’ Exhibit No. 10 but the Court over-ruled said objec¬ 
tion, to which action of the Court, the plaintiff, by its Coun¬ 
sel, then and there noted an exception and the document 
referred to, entitled “Statement Showing That the Com¬ 
mission Prescribed the Same Level of Maximum Reason¬ 
able Rates on Peaches to Eastern Territory as to Central 
Territory, And That Such Action Was Expressly Based 
Upon the Commission’s Finding That Water Competition 
was Not a Factor in the Movement of This Particular Com¬ 
modity to Eastern Territory”, was received in evidence as 
Defendants’ Exhibit No. 10.) 

Defendants’ Exhibit No. 11 is similar to Exhibit Iflo. 10 
with the exception that it deals with the rates prescribed 
in various types of stone. The exhibit shows that the Com¬ 
mission prescribed to the East precisely the same rates on 
stone as it found proper to central territory and th^t the 
Commission expressly based this equalization upon the find¬ 
ing that there was no water competition in the movement of 
stone to eastern points. In the excerpt from the decision 
at the bottom of the exhibit where the Commission says, 
“Consequently, to construct stone rates by applying the ap¬ 
proved percentages to the key rates instead of to rates con¬ 
structed by the use of the K-2 and Q-l scales prescribed in 
the southern revision will be unduly favorable to shippers 
of north bound interterritorial traffic”, the Commission was 
referring to the scales that comprise the formula pre¬ 
scribed by it for making rates to the central states. The 
Commission has made use of this formula in prescribing 
rates to eastern territory in instances where it felt the ^ates 
should not be related to the depressed water compelled class 
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rates. The basis resulting from the use of this for- 

368 mula is known as the dry land basis. 

(Thereupon the document referred to, entitled 
‘ 4 Statement Showing That the Commission Prescribed the 
Same Level of Maximum Reasonable Rate On Stone (as de¬ 
scribed below) to Eastern Territory as to Central Territory 
And That Such Action Was Expressly Based Upon the 
Commission’s Finding That Water Competition Was Not a 
Factor In The Movement of This Particular Commodity to 
Eastern Territory”, was received in evidence as Defen¬ 
dants’ Exhibit No. 11 with the same understanding as to 
plaintiff’s objection and exception.) 

All the rates shown in the exhibits presented by me were 
drawn under my supervision from tariffs on file with the 
Interstate Commerce Commission. 

Cross Examination: 

By Mr. LaRoe: I did not participate in the original 
hearings before the Commission in the so-called Vanderbilt 
Cases but the record there made was also before us at the 
time my exhibits were prepared. This southern clay is 
used largely in paper making at mills scattered throughout 
the sthtes of New York, Pennsylvania, Michigan, Indiana, 
Ohio and West Virginia. The longest haul out of Cincin¬ 
nati to points in the central states would be to points in 
southern Michigan or to Buffalo and Lewiston, New York. 
From Lynchburg, Va. the long haul to points in the eastern 
states would be to upper New York state. 

I think the principle is generally recognized that the car 
mile earnings on a commodity like clay should go down as 
the hauls become longer in the same territory, the earnings 
per car mile becoming lower for the long haul than for the 
short haul. As to shipments originating within trunk line 
territory I would readily agree that for the longer 

369 haul within that territory the rates should result in 
lower per car mile earnings than for the shorter 

hauls. 

I have not made any study of the Commission’s report 
and findings in the Vanderbilt Cases and the rates there 
prescribed with a view to determining whether the Commis¬ 
sion in its decision made the car mile earnings taper off 
logically as you go north to Mechanicville. If we had any 
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consistent basis for measuring you might expect that as you 
go further north with more haul in the northern territory 
you would get a lower car mile earning than you wo^ild get 
to Baltimore, but when the clay rates were made thep:e was 
no such basis for making rates. In the decision th^ Com¬ 
mission prescribed rates which go down in reasonable 
gradation from Richmond north to Mechanicville. It is our 
contention that the gradation should be no different to the 
eastern territory than to central territory where there is 
similar transportation as far as rail lines are concerned in 
the same territory. The mileage I gave from Cincinnati to 
Lewiston is comparable to that from the Potomac to Me¬ 
chanicville. 

In preparing Defendants ’ Exhibit No. 5 I did nbt take 
all of the stations in group “7” which would probably in¬ 
volve over 500 destinations but selected points scattered 
throughout that group. Group “7” embraces the a)rea to 
which the Commission prescribed a rate of $6.40 a ion on 
clay from McIntyre to Mechanicville. Sixteen per cent, of 
first class produces this rate in the area shown as [group 
“7” on the exhibit. The first class rates may not be the 
same to all these destinations but the disposition oif frac¬ 
tions in figuring out 16 per cent, makes the group which I 
have shown. 

I have not attempted on this exhibit or in any otheir part 
of my testimony to figure what the weighted average dis¬ 
tance to the clay consuming points is. There may be 
370 some point shown by me where clay has noj been 
consumed and others where it has. I did not pre¬ 
pare group “7” to depict alone the points of consumption 
involved in the Vanderbilt cases. It is a grouping of large 
extent and wherever clay may be used that is the raije that 
should be applied. There are points in the Vanderbilt 
Cases, as appears in Exhibit No. 8, which do not appear 
on Exhibit No. 5 since we tried to pick points scattered in 
such a way that they would be representative. 

In preparing Exhibit No. 5 and all of the rate studies re¬ 
lated to it we had in mind the importance of the movement 
of clay and its volume to all the destination territory in 
the East but the volume of movement is not reflected on the 
exhibit. 
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The rate of $6.60 to Chicago, shown on my Exhibit No. 7, 
is the rate prescribed by the Commission on clay. I do not 
know the present rate on clay to Chicago and did not inves¬ 
tigate that question in preparing this exhibit. I do know 
that the rates on clay to central territory since this order 
in the Vanderbilt Case have not been established on the full 
16 per cent, basis prescribed for the very reason that the 
16 per cent, basis to central territory was higher than the 
16 per cent, basis to the East resulting in very vigorous 
complaints from receivers of clay in that territory, they 
objecting to paying any increase or any rates higher than 
what their competitors in the East would pay. That is one 
reason why the carriers could not take advantage of the 
16 per cent, basis prescribed by the Commission to central 
territorv. 

90 

At the time the Vanderbilt Case was presented to the 
Commission the rates to the East were relatively much 
higher than to central territory. They always were 
371 in the past until the Commission prescribed a basis 
of class rates in Docket No. 13494 an we think that 
they should be higher than the rates to central territory. 
The level maintained to central territory was not a water- 
depressed level of rates but reflected our view that central 
territory is a territory where transportation conditions jus¬ 
tified a lower basis of rates than for eastern territory. 

The showing on my exhibits that the rates resulting from 
the Commission’s order are lower to easten territory than 
the rates for corresponding distances to central territory 
would also appear if the Commission had used 18 per cent, 
instead of 16 per cent, of the first class rates. The class 
rates to the East were prescribed by the Commission as 
maximum reasonable rates. So it follows that when the 

i 

Commission took 16 per cent, they took 16 per cent, of 
maximum reasonable class rates prescribed by them. 

So far as the showing on my exhibits it would make no 
difference what percentage of first class the Commission 
selected; the results would have been comparable. But if 
the Commission had used, as we contend they should have, 
the dry land basis of rates which it had available and used 
in other instances, then it would have required a higher 
percentage of what we call the depressed basis or an equal 
percentage of the dry land basis to make comparable rates. 



WEST VIRGINIA PULP AND PAPER CO. ET AL. 


305 


The Commission could have used the same basis in Arriv¬ 
ing at the rates to eastern territory which we have pointed 
out they have done in other cases. We do not say that 
would be satisfactory to the eastern lines but at least it 
would have been an even basis to the East, from the stand¬ 
point of distance, to the basis to central territory. 

The decisions of the Commission from which the rates 
shown on my Exhibit No. 9 were drawn are the 
372 United States Potters Case, 172 I. C. C. 619, for the 
Kentucky and Tennessee rates, and the Edgar Plas¬ 
tic Kaolin Case, 194 I. C. C. 292, for the Florida rates. 

Mr. Bogley: We have here certified pamphlet copies of 
the Commission’s decision referred to in the several ex¬ 
hibits and in several other cases to which we intend tc^ refer 
in our argument. 

I might say it is not quite clear to us whether whten we 
are referring to these cases in connection with the facts 
therein stated as to what the Commission did, rather than 
referring to them as authoritative decisions, whether we 
should put them in as evidence, certified copies of them, as 
we refer to them. 

The Court: I suppose this Court would certain^ take 
notice of those decisions. 

Mr. Bogley: Yes, sir; they are reported in bound volumes. 
I thought it would be well to cover that point. 

The Court: I do not think it necessary to increase the 
record. 

Mr. Bogley: We would rather not do it, but we maf refer 
to them or their contents at any stage of the proceeding? 

The Court: Oh, yes. 

Mr. Eshelman: There are certain things said in these 
reports—and I think practically all of them are shdwn on 
exhibits—by the Commission, such as the Commission’s 
own statement in the Southern Class Rate decision, where 
they say that except for water transportation they would 
have prescribed the same level of rates for the East as for 
the West, and it was proof of that, a factual matter, that 
we had in mind, but if you rule that we may refer to them 
as facts— 

The Court (interposing): I think so. I should assume 
that the decisions of the Interstate Commerce Com- 
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373 mission and its opinions should be taken judicial no¬ 
tice of, unless, of course, counsel can point out some 

objection to doing so. 

Witness: Agent B. T. Jones’ Tariff I. C. C. No. 2849, en¬ 
titled “Class And Commodity Rates” contains what might 
be called the general run of commodities and classes from 
the South to central territory. The companion tariff from 
the South to trunk line territory is Curlett’s Tariff I. C. C. 
A-477J The percentage columns shown opposite the com¬ 
modities indicate the column rate or the class to which the 
commodity is assigned. For example, “ Carpet Lining”, 
which is Item 1940 in the Jones tariff carries group 9, which 
is 9th class or 25 per cent, of first class. In the Curlett 
Tariff carpet lining is Item 188 and also takes 9th class, or 
25 per cent, of first class. I suppose that you could find in 
these tariffs literally hundreds of items such as this. 

The example I have given shows that the railroads are 
voluntarily maintaining today on carpet lining from the 
South to trunk line territory exactly the same basis of rates 
and the same percentage of first class, viz., 25 per cent, as 
on carpet lining to central territory. We contend that all 
class rates from Georgia to southeastern and eastern terri¬ 
tory are related to water transportation except those that 
apply to commodities where the Commission has prescribed 
the K-2 Q-l formula. But the general line of rates to which 
I have referred were made voluntarily by the carriers. 

We do not deny that whereas the Commission in a few 
cases has fixed rates to northern territory on a uniform 
percentage of the class rates and in a few cases has fixed 
them where they are not uniform, it is a fact that if you 
look at the Jones and Curlett tariffs there are a great 
number of items in both of them where the carriers 

374 ' have voluntarily maintained a fixed percentage of the 

maximum reasonable class rates established by the 
Commission. 

Thereupon, further to maintain the issues on their part 
joined, the defendants produced as a witness, Anthony Bonn 
who, being first duly sworn, testified in substance as fol¬ 
lows: 
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Direct Examination: 

I am Assistant to the Comptroller of the Baltimore and 
Ohio Railroad Company and have been in the Accounting 
Department of that company since 1920. 

I have prepared two exhibits which are drawn frpm ex¬ 
hibits included in the certified copy of the record before the 
Interstate Commerce Commission, which is Defendants’ 
Exhibit No. 1. My Exhibit No. 12 was taken from infor¬ 
mation contained in Exhibit No. 66, page 2, and Exhibit No. 
67 in the Vanderbilt Cases, and is a statement showing that 
the freight expense is greater in trunk line and NewfEng¬ 
land territories than in central territory. The exhibit con¬ 
tains extracts from the two exhibits before the Interstate 
Commerce Commission. 

Mr. La Roe: I think I shall have to object to takii*g the 
Commission’s record apart and selecting a portion of the 
exhibit. 

The Court: I think, as an aid to the Court, either side 
may present a paper containing such extractions fro^n the 
exhibits as they desire. 

Mr. La Roe: May we have the same understanding ^s we 
had this morning about our objections being made aiid ex¬ 
ceptions noted without saying that repeatedly. 

The Court: Certainly. 

The Witness: “Freight Expense” is determined by using 
a prescribed formula of the Interstate Commerce 
375 Commission to break down our total operating ex¬ 
penses, which expenses contain both the expensie for 
passenger service and the expense for freight service. 
And the Commission has, since about 1914, prescribed a 
formula by which this total expense shall be broken down. 
Exhibit No. 12 deals only with the freight proportion. 

The term on the exhibit “Per Gross Ton Mile” does not 
refer to a ton of 2240 lbs. but to the weight of the ca^*, the 
weight of the contents, and the weight of the car o}i the 
empty return movement. 

The item “Operating Ratio—Freight Service” repre¬ 
sents the number of cents out of each dollar of revenue that 
are expended for freight expense so the exhibit showd that 
to New England territory out of every dollar of revenue 
there was expended over 74c for freight expense; to irunk 
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line territory, where Mechanicville is located, there was ex¬ 
pended over 72c for freight expense; while to central ter¬ 
ritory only 71c was expended for freight expense. 

(Thereupon the document referred to, entitled “State¬ 
ment Showing That the Freight Expense is Greater in 
Trunk Line and New England Territories Than in Central 
Territory”, was received in evidence as defendants’ Ex¬ 
hibit No. 12.) 

Exhibit No. 13 was taken from Exhibit 213 of the West 
Virginia Pulp & Paper Company in the Vanderbilt Cases 
before the Commission. This exhibit is a statement show¬ 
ing that the performance of freight service is more diffi¬ 
cult in trunk line territory than in central territory, mea¬ 
sured by the fact that there are less freight cars per train 
in the East than in central territory, and by the other 
showings. 

(Thereupon the document referred to, entitled 
376 “Statement Showing That the Performance of 
i Freight Service is More Difficult in Trunk Line Ter¬ 
ritory Than in Central Territory”, was received in evidence 
as Defendants’ Exhibit No. 13.) 

Cross Examination: 

There is nothing on my exhibit No. 12 that will give the 
Court or the Commission any information as to the freight 
expense involved in handling clay as distinguished from 
other commodities. The figures on that exhibit represent 
a composite of such a general character that they would 
include, for example, the revenue and expense involved in 
the transportation of victrolas, radios, anthracite coal, and 
even peaches. The exhibit is in reality a general picture of 
all traffic that moves by railroad whether it be local or 
interterritorial, whether it comes from the South or does 
not, and whether or not it comes from the ocean. It is 
s im ply a composite average of every commodity that moves 
with no relation whatever specifically to clay. 

As to Exhibit No. 13 I cannot point out any relationship 
whatever between the figures shown for “Freight Cars 
Per Train” of 42.8 for the East and 45.7 for the West as 
bearing upon the transportation of clay. I am not com¬ 
petent to say that the freight trains on clay in trunk line 
territory are any shorter than the freight trains on clay 
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in the West, or that the clay trains in the East are any 
greater or less per cent, loaded to total than in the west¬ 
ern territory. As to the showing in the column headed 
‘ 4 Pounds of Coal Per 1,000 Gross Ton Miles,” I think it 
fair to assume that clay would move at the requirements 
shown which are 190 lbs. of coal for 1,000 gross ton miles 
in the East and only 131 lbs. of coal for central territory. 
In studying a matter of that character an accountant must 
be very careful about the route used. The route 
377 from Richmond over the Richmond, Fredericksburg 
& Potomac Railroad to Washington and ov^r the 
Pennsylvania Railroad north is spoken of as one {>f the 
best railroad routes in the United States. The showing 
on Exhibit No. 13 as to pounds of coal per one thousand 
gross ton miles does not attempt to show the movement of 

an individual commoditv or over an individual route. We 

•» 

are only attempting here to show that trunk line territory 
as a whole has greater difficulties than central territory. 

I realize that this case is directed against certain rail¬ 
roads and their routes and I would not attempt to study 
your particular case without going into it more specifically 
and into what we call an accounting study. I have made 
no study whatever of the commodity here or of the expense 
involved in its transportation. I have not prepared any 
study of the density of traffic in these various regions. 
The figures that I have shown do not indicate the trans¬ 
portation expense as to individual routes or commodities 
from Georgia through Potomac Yard to Mechanicvi|le. I 
would not criticise the Commission for not having used 
these figures if it was studying a particular route and a 
particular commodity but I would criticise the Commission 
for not using them if it was studying central territory as 
a whole compared with trunk line territory as a whole. 

Redirect Examination: 

I have examined the record before the Interstate Com¬ 
merce Commission in the Vanderbilt Cases to see what 
statistical evidence there was or what evidence, if any, 
there was of expense, and I cannot recall any specific in¬ 
stance where complainants or defendants undertook to 
show the precise expense of hauling clay to the East or 
over particular routes. 
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Thereupon the defendants rested. 

378 And thereupon, further to maintain the issues on its 
part joined, the plaintiff produced as a witness, T. D. 

Geoghegan who, being first duly sworn, testified in sub¬ 
stance as follows: 

Direct Examination: 

My traffic and professional experience covers a period 
of something like thirty-three years. I entered the service 
of the Southern Railway Company at Louisville, Ken¬ 
tucky, in 1903, in a clerical capacity, and after holding sev¬ 
eral minor positions I advanced to the position of chief 
clerk to the freight traffic manager of the Southern Rail¬ 
way System with office at Washington, D. C. On February 
1,1912 I was put in that position which I have just referred 
to and remained there until September, 1917, at which time 
I was appointed traffic manager by the Gulf, Mobile and 
Northern Railroad and two smaller lines. During Federal 
control of the railroads I was traffic manager of those three 
lines as well as a member of the Atlantic District Freight 
Traffic Committee of the United States Railroad Adminis¬ 
tration, having to do with rate structures from the entire 
states of Georgia and South Carolina to all points in the 
United States. In 1920, after Federal control of the rail¬ 
ways was ended, I went back to the railroad company with 
which I was connected and stayed there until 1921, when I 
resigned and came back to Washington in July, 1921, and 
entered the service of the United States Railroad Admin¬ 
istration and had charge of rate litigation before the In¬ 
terstate Commerce Commission in territory east of the 
Mississippi River. In 1923 I resigned from the Railroad 
Administration and entered business for myself as com¬ 
merce specialist, specializing in transportation analysis 
for shippers, shipper organizations, state railroad commis¬ 
sions, and carriers themselves. I am now engaged in 

379 private practice and have been admitted to practice 
'before the Interstate Commerce Commission and 

State and County Commissions. 

I am familiar with the rate structure involved in this 
case both from a class and commodity rate viewpoint. There 
are two kinds of rates in effect for the transportation of 
all freight and the two kinds of rates in effect for the 
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transportation of all freight are either class rates or\ com¬ 
modity rates. Class rates are the foundation out of ^vhich 
grew the entire existing adjustment of today, that is, freight 
adjustment. The class rates were originally established, 
you might say, to take care of what is known as “lesb than 
carload lots’’ or small package freight moving years ago, 
long before the Interstate Commerce Commission was es¬ 
tablished. 

The commodities moving in interstate commerce were 
divided into what was known as classes, and the Court will 
readily appreciate the fact that many thousands of articles 
moving in commerce made it a physical impossibility to 
make rates on all of those different articles, so, for con¬ 
venience, the railroad divided those articles up into groups 
of classes—what they called classes—and that formed a 
basis or foundation for what is known as a classification, 
which lists all the articles, so that today there are some¬ 
thing like thirteen thousand ratings, for example, in official 
classification. Back in the old days when classifications 
were first established, of course, there was a much less 
number. 

Now, those were the so-called basic rates. As conditions 
changed in the transportation world, it was found peces- 
sary to establish exceptions to those classification ratings 
in the nature of what we call commodity ratings; in other 
words, the class rates were too high to move the traffib and 
commodity rates were established, usually much be- 
380 low the level of the so-called class rates. Now, con¬ 
ditions which led to the establishment of commodity 
rates or which lead to the establishment of those rates are 
volume of traffic, value of the commodity, susceptibility to 
damage, the heavy carload or the light carload, and the re¬ 
lation of those commodities to competing commodities and 
other factors, and things of that character. 

Expense is only a very minor factor in making rates be¬ 
cause the carriers have never developed, so far as I can 
find, the cost of transporting any freight. They do have 
territorial figures covering all freight. In its decisions 
over a period of years it has not been the custom of the 
Interstate Commerce Commission to regard cost as con¬ 
trolling. 
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I 

I have read the report of the Interstate Commerce Com¬ 
mission in the Southern Class Rate Investgation many 
times. That investigation was instituted on February 6, 
1922 and was not decided until July 7, 1925. The rates 
became effective January 15th, 1928. So that class rate 
proceeding covered a period of six years of study before the 
prescribed rates became effective. 

The southern territory embraces all of the southeastern 
states or the southern states east of the Mississippi and 
south of the Ohio Rivers and that part of Virginia south 
of the main line of the Norfolk & Western Railway running 
from Kenova to Norfolk, but excluding the line of the Vir¬ 
ginian Railway, which came into being later and was in¬ 
cluded in official territory. In that investigation the Com¬ 
mission considered and prescribed class rates and class 
rates alone. It did not make any findings, recommenda¬ 
tions, or orders relative to commodity rates. You will find 
throughout the report, at pages 534, 549, 632, 639, 641, 642, 
644, 645 and 670 and perhaps at other pages, lan- 
381 guage indicating that commodity rates would be sub¬ 
ject to further consideration upon their respective 
merits. 

The Commission had no jurisdiction over what we call 
coastwise rates except where the water carriers between the 
ports were rail controlled and it did have jurisdiction there. 
The Commission dealt with and prescribed rail and water 
rates or rail, water and rail rates between the South and 
key points in eastern trunk line territory and New England 
territory and prescribed water and rail rates from New 
York via Savannah to interior points in Georgia via the 
Port of New York and the Port of Savannah. There was 
at that time competition as to certain traffic between rail 
and water routes and all-rail routes. The Commission 
gave a certain amount of consideration to the factor of 
competition between the competing route in fixing the class 
rates between southern territory and the so-call key points 
set forth in the report. 

The Commission discusses the question of what it con¬ 
sidered or what factors it gave weight to in the fixation 
of those rates at page 701, and I would like to read into the 
record at this point the specific features that the Commig- 
sion sets forth in its report: 
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“The fixing of rates in this way”—the Commissibn was 


considering those rates from the Southern points to 


North¬ 


ern points via those all-rail routes. “The fixing of rates in 
this way is obviously not a matter of formula but a matter 
of reasonable judgment. In the exercise of this judgment 
we have taken into consideration and given weight to the 
following factors among others: 

“First, the present rates. 

“Second, the rates proposed by the carriers. 

“Third, the rates recommended in the proposed report 
as worked out for use in the traffic test of 1924, 

382 “Fourth, the average all-rail rate from ea.ch key 
point to each Southern group which would result 
from the application of the Southern territory scale herein 
approved. 

“Fifth, the criticisms of the constructive mileages used 
in the proposed report which were offered in various ex¬ 
ception briefs. 

“Sixth, the avoidance of fourth-section departures over 
reasonably direct routes, whether all-rail, water-rail, or 
rail-water-rail. ’ ’ 

The use of the class rate formula for the prescription of 
commodity rates is becoming a common practice on tpe part 
not only of the Commission but also of the carriers in 
voluntarily establishing commodity rates interterriforially 
between southern territory on the one hand and northern 
territory on the other hand. 

Among the cases in which the Commission has done what 
it is apparently being criticised for here and prescribed a 
uniform percentage of the first class rates on traffic between 
the South and the two northern territories just as ij; did in 
the Vanderbilt Case on clay are the following: 

20 per cent on enameled brick in Brick in Souther 4 Terri¬ 
tory, 171 I. C. C. 219; 179 I. C. C. 569; 

20 per cent, on silicate of soda in Silicate of Soda in 
Southern Territory, 165 I. C. C. 336; 

40 per cent, on stoves and ranges in Stoves, Ranges, Boil¬ 
ers and House Heating Appliances, 169 I. C. C. 169; 182 
I. C. C. 59; 

17% per cent, on crude mica in Richmond Mica Corp. v. 
Baltimore C. R. Co., 1811. C. C. 195, together with freston 
& Co. v. Carolina, C. & 0. Ry., 168 I. C. C. 649; 
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30 per cent, on wooden building materials in Building 
Material in Southern Territory, 179 I. C. C. 785; 

383 25 per cent, on terra cotta in Terra Cotta in South - 
ern Territory, 188 I. C. C. 695; 

15 per cent, on scrap iron in Brenner v. Atlantic <& Y. Ry. 
Co., 178 I. C. C. 591; 

20 per cent, on paper stock in Waste Paper in Southern 
Territory, 176 I. C. C. 599; 

27M> ^>er cent, on rice and ll 1 /* per cent, on rice by¬ 
products in Rice and Rice Products in Southern Territory, 
171 I. C. C. 159; 

22 1 / 4 per cent, on charcoal briquettes in Charcoal, Wood, 
and Charcoal Briquettes, 168 I. C. C. 633; 

25 per cent, on fire kindler in Dixie Sales Co. v. Aberdeen 
<fc Rockfish R. Co., 163 I. C. C. 520; 

25 per cent, on hav and straw in Hay, Straw and Excel¬ 
sior, 146 I. C. C. 664; 

15 per cent, on cullet in Cullet in Southern Territory, 169 
I. C. C. 153. 

All of the foregoing cases are interterritorial cases in¬ 
volving this same class rate structure from southern ter¬ 
ritory to northern territory or vice versa, and in all the 
cases I have mentioned the Commission used the same math¬ 
ematical figure for both central and trunk line territories 
in establishing the commodity rates. In addition I would 
like to point out that in these large tariffs of Agents Jones 
and Curlett, previously discussed, there are literally thou¬ 
sands of commodities included in those lists of commodi- 
ties where exactly the same percentage of the first class 
rate was established from southern territory to central 
territory as from southern territory to eastern territory. 
In all my experience I cannot recall now where either the 
carriers or the Commission have adopted or prescribed a 
different percentage relation of the first class rates 

384 to eastern and central territories. 

Jones ’ Tariff No. 2849, previously referred to, 
publishes 13,000 rates on that number of difference com¬ 
modities from each station in the South to each station in 
the states which comprise central territory. I would say 
that there are over 1,000 commodities on which commodity 
rates are published in the same manner as that prescribed 
by the Commission for clay in the Vanderbilt Case. I could 
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only find 45 items in the Jones tariff that are not included 
in the Curlett tariff and as to some of those 45 itemfe they 
only apply to and from certain specified destinations or 
origin points on the C. & E. I. R. R. in Illinois or points 
west of the Illinois State line, so there is no reason for 


projecting those rates to New England or trunk line terri¬ 
tories. As to whether the basic rate structure is generally 
constructed on a uniform percentage of the class rates I 
should say only a very small fraction of 1 per cent, of all 
those hundreds of thousands of commodity rates are differ¬ 
ent and that is because they apply only to and from certain 
stations in central territory; otherwise the whole basis is 
uniform in percentage relation to first class as between 
eastern territory on the one hand and central territory on 
the other hand. 

The first class rates prescribed by the Commission from 
the South to the North in the Southern Class Rate Case 
were definitely prescribed as maximum reasonable rates 
and that action has never to my knowledge been challenged 
by the railroads, which put the rates into effect on January 
15th, 1928 and have since maintained them. 


In establishing the commodity rates in the Vanderbilt 
Case on clay from Georgia and South Carolina to northern 
destinations I cannot find that any weight or effect 
385 was given in the Commission’s report to the influ¬ 
ence of water competition which might affect the level 
of the first class rates. In the first place there is nothing in 
the report of the Commission indicating to what extent 
water competition was reflected in the all-rail rates pre¬ 
scribed in the Southern Class Rate Case. 

The Commission prescribed a general class rate basis 
between the South and the North both for all-rail and rail 
and water traffic. The Commission very clearly states; that 
it considered both of these two different characters of 
routes and services. The language of the Commission at 
page 701 of the report indicates that all of these tilings 
were considered, but I shall later on show that generally 
speaking there is little, if any, depression in the class rate 
structure between the Eastern Trunk Line and New En¬ 
gland territory on the one hand and these clay shipping 
points on the other hand, when consideration is given i;o all 
of the factors which entered into the making of such rates. 
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The other class rates were all definitely related to the 
first class rate by certain percentage amounts prescribed in 
Finding No. 8 at page 630 of the report. The lowest class 
rate prescribed covering any commodity then existing in 
the classification was Class 10, 22 1 /> per cent, of the first 
class, which applied to grain and grain products. 

Class 12 was the lowest class prescribed, namely, l? 1 /^ 
per cent, of first class, but there was nothing in the classi¬ 
fication covering Classes 11 and 12, as is clearly indicated 
at page 630 of the report. There has never been prescribed 
a class rate column of 16 per cent, of first class in this ter¬ 
ritory. The 16 per cent, basis is considered a commodity 
basis, pure and simple. It is not a class rate basis in any 
sense of the word and does not give weight to the 
386 effect of water competition or any other factor that 
may have been considered in fixing a first class rate. 
It is merely a formula and a convenient vehicle for estab¬ 
lishing commodity rates on low-grade commodities, * such 
as clay, from these Southern producing points to Northern 
destinations in lieu of checking out individual rates from 
each origin point to perhaps hundreds of destination points, 
and having found that a level of rates approximating 16 
per cent, of first class was reasonable maximum for this 
class of material, the publication of the rates in this man¬ 
ner, very simply, conveniently, and clearly established spe¬ 
cific commodity rates to literally thousands upon thousands 
of destinations. 

The record in the Vanderbilt case in which I testified 
clearly shows that there was no water movement of clay 
at that time so that the 16 per cent, basis would have made 
no allowance for water competition. In the next place, a 
commodity rate always supersedes and takes precedence 
over a class rate. This is one of the outstanding rules of 
the Commission 'which is incorporated in all of the tariffs 
and classifications governing, and as before stated, com¬ 
modity rates are invariably lower than the class rate basis. 
They are established because the class rate basis would be 
too high to move the traffic, and I might say in that connec¬ 
tion if all the commodity rates on clay were cancelled a class 
rate of 40 per cent, of first class would apply, and that, of 
course, would still produce lower rates on clay to eastern 
territory than to central territory. 
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That is what the railroads do when they cancel oiit spe¬ 
cific commodity rates and go to the percentage of firsk class 
basis. They do exactly the same thing they are criticising 
here. They have been compelled to revise those commodity 
rates and in revising them have taken the same for- 

387 mula the Commission used in the clay case and 
thrown the rates into columns. In such cases it was 

the carriers and not the Commission that fixed the uniform 
percentage. This is just what they are criticising the Com¬ 
mission for here. 

In the fourth place, the defendants in these clay cases 
petitioned the Commission for rehearing and at the further 
hearing which was had for the purpose of giving complain¬ 
ants an opportunity to prove their reparation claims, urged 
that the Commission in fixing the 16 per cent, basis for fu¬ 
ture rates, and as a basis for an award of damages, had 
erred because such a basis gave consideration to wate^ com¬ 
petition and that the resulting specific rates were lower 
than they would otherwise have been but for the effect of 
water competition. The Commission gave special consid¬ 
eration to this contention of the defendants and specifically 
denied those contentions in its report on further hearing 
issued on July 3, 1933, 194 I. C. C. 702. See also paie 707 
of that supplemental report. 

In its report the Commission commented on the incon¬ 
sistency charged by defendants and said that it found 
nothing inconsistent in its action in that respect. 

My exhibit No. 6 depicts the southern clay groups and 
the boundary line of southern territory. This Exhibit No. 6 
is a map enlarged from the report of the Interstate Com¬ 
merce Commission in the Southern Class Rate Investiga¬ 
tion, 128 I. C. C. 567, at page 604, on which map I have su¬ 
perimposed certain coloring. It is known as the Commis¬ 
sion’s Appendix N grouping of southeastern territory. The 
southeastern territory embraces that territory east of the 
Mississippi River, south of the Ohio and south of the line of 
the Norfolk and Western from Kenova, West Virginia, 
through Roanoke to Norfolk, including the li^ie of 

388 the Virginian Railway. This nothern boundar^ line 
between southern territory and what is kno^n as 

Official territory is indicated by the bright red line run¬ 
ning horizontally across the top of the map. I invite the 


( 
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Court’s attention to the dip in this line as it nears the At¬ 
lantic Coast, as this dip has peculiar significance in the 
working out of the rate formula which I shall later on dis¬ 
cuss and which is before this Court in this proceeding. 

Groups 7, 9, and 10 are class rate groups in South Caro¬ 
lina and Georgia at which clay originates. The Court’s par¬ 
ticular attention is called to this grouping. It will be 
noted that Group 10 is much larger than the other two 
groups, the distance from Atlanta to Augusta via the direct 
line being 171 miles and from Macon to Augusta 125 miles, 
while from Newnan to Atlanta, 39 miles and Southern 
Railway from Atlanta to the South Carolina State line be¬ 
ing about 135 miles. 

The Bath-Langley group in South Carolina is located 
in Group 7-B colored in red on this map. 

The Gordon group is located in Group 10, while McIn¬ 
tyre, Dry Branch, and Hepzibah are in Group 9-B colored 
in yellow on the map. 

The Commission in the Clay Cases fixed 16 per cent, of 
the first-class rate from these class rate groups to the 
groups in Northern territory and for reparation purposes 
fixed 16 per cent, of the first-class rates from actual ship¬ 
ping points, which are on the group basis to actual destina¬ 
tion points in trunk line territory, which are also on the 
group basis and while these are point to point rates the 
Court should keep in mind the fact that there are lower 
group to group rates and are based on the group as a 
whole and not with respect to specific mileages from 
389 - the actual clay shipping points to the clay receiving 
destinations. The gateway through which most of 
this traffic would move from Group 7-B to trunk line ter¬ 
ritory is in practically all instances Richmond, Va., which 
is just north of the hump in the line. Lynchburg is also 
a gateway so that as to traffic moving by the Southern 
Railway those two points would be the natural means of 
the clay traffic from southern points entering eastern ter¬ 
ritory. Cincinnati is more distant than these points from 
the clay shipping origins. 

Since southern territory is regarded in rate parlance as 
the higher rated or more expensive territory it would nat¬ 
urally follow that on hauls to Richmond, for example, from 
this clay area there would be a somewhat less haul in the 



WEST VIRGINIA PULP AND PAPER CO. ET AL. 319 

unfavorable territory on shipments to the East tkan on 
shipments to the West. For a total movement o{£ 1,000 
miles from Langley, S. C. there would be 388 miles to 
Lynchburg with the balance north, while if you went to 
Cincinnati there would be a 600 mile haul in the higher 
rated southern territory and 400 miles in the lowet rated 
northern territory. That would normally have the effect 
of making the lower rate mile for mile to eastern territory 
for this 1,000 mile haul even if there was no water compe¬ 
tition. 

Furthermore, the geographical formation of the north¬ 
ern groups has a bearing on the Vanderbilt decision For 
central territory is like a rectangle lying on its sidk in so 
far as the traffic from the South is concerned, while pastern 
territory is like a rectangle sitting on one end wj.th the 
longer hauls therefore in the lower rated territory, Whereas 
for central territory the hauls are shorter. Central terri¬ 
tory is about the width of Ohio in some places wihereas 
eastern territory is the width of the District of Co- 
390 lumbia, Maryland, Delaware, Pennsylvania, New 
York and New Jersey and goes to the Canadian bor¬ 
der. Normally the longer haul in the South would ad¬ 
versely affect the rates to central territory through Cincin¬ 
nati, while the longer hauls in the East should make for 
lower rates to that territory. 

(Thereupon the map referred to was received in evidence 
as Plaintiff’s Exhibit No. 6.) 

Map Exhibit No. 7 is a map of New England territory 
showing in colors the three groups in New England terri¬ 
tory from which key rates were prescribed by the Com¬ 
mission in Docket 13494. That is the Southern Class Rate 
case. We invite the Court’s particular attention ^o the 
construction of these groups. The key points, Berlin^ Port¬ 
land and Boston, you will note are in the extreme eastern 
section of a group and, as I shall hereafter shoV, the 
rates to all points in these three groups were based on the 
mileages to and from the key points and not to and from 
all points in the respective groups. It will be noted that 
the Boston group, for example, takes in all of the state of 
Massachusetts, Rhode Island and Connecticut and part of 
New York State east of the Hudson River, with a slight cor¬ 
ner of Vermont. The Portland group extends from {points 
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east of Portland as far west as Brunswick, Maine, back 
across the Hudson River to the Albany group, while the 
Berlin group extends from the western portion of Maine, 
New Hampshire, and Vermont across the Hudson River 
into New York State, New York State being colored on an¬ 
other map. 

We ask the Court to keep in mind particularly the size 
of these groups in relation to other group matters which 
will be discussed in this testimony. ■ 

(Thereupon the map referred to was received in evidence 
as Plaintiff’s Exhibit No. 7.) 

This map, Exhibit No. 8, is a map of what is known 
391 as Eastern Trunk Line territory, which has been 
colored to show the various rate groups included 
therein. The Court will note that these groups, while ex¬ 
tremely large, are substantially smaller than the three New 
England groups discussed under the previous exhibit. We 
ask the Court’s particular attention to the fact that these 
groups are all made round certain key points, the key points 
being shown by white circles in each group and, as in the 
case of the New England groups, the key points are in the 
most extreme northern section of the groups rather than 
being in the center. There are only one or two groups 
where the key points might be said to be in the geographi¬ 
cal center of the group. 

Taking the Albany group, for instance, which runs from 
a point just north of Scranton, Pennsylvania, up to a point 
beyond Albany, New York, and just west of Eagle Bridge, 
for example, the distance of the Delaware and Hudson 
Railroad Company from Scranton to Mechanicville is 198 
miles. It extends from Albany via the New York Central, 
for example, to a point beyond Utica some 100 miles west, 
and from a point just outside the Metropolitan District 
of New York to a point just south of Eagle Bridge, approxi¬ 
mately 150 miles. 

The same descriptions could be made with respect to the 
Syracuse group, the Rochester group, the New York group, 
the Philadelphia group, the Scranton group or the Altoona 
group. The Commission—that is, the Interstate Commerce 
Commission—in fixing class rates between Trunk Line ter¬ 
ritory and points in the South, fixed rates between these key 
points shown in each group and these class rate groups in 
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the South, some of which are shown on my Map Exhibit No. 
6. Sixteen per cent, of these first class rates so fixed i)j the 
Commission were prescribed as reasonable maximupi for 
application to the clay involved in these proceedings. 
392 The first class rates themselves between th^ key 
points and the Southern groups were also fixed as 
reasonable maximum rates by the Commission and sp des¬ 
ignated by it in its report. 

(Thereupon the map referred to was received in evidence 
as Plaintiff’s Exhibit No. 8.) 

This map, Exhibit No. 9, is a map of the Northern and 
Southern territory down to the Florida State line and shows 
the greater portion of what is known as Central Freight 
Association territory, usually termed by its abbreviation, 
C. F. A. territory. On this map the carriers have indicated 
the groups used in formulating the first class rates pre¬ 
scribed by the Commission in the Class Kate Investigation. 
These groups are on what is known as the Q-l formula. 
These small groups met with the approval of the Commis¬ 
sion in its original report, 100 I. C. C. at pages 704 and 705, 
as will be observed from the following language: 

“ Central territory has already been divided by the car¬ 
riers into a series of comparatively small groups in con¬ 


nection with their proposed adjustment, and very 
criticism has been made of these groups. There are 
sets differing in construction, one set for Mississippi 1 
traffic, another for Southeastern traffic, and a thii 
Carolina traffic. In the interests of simplicity it is observed 
that one grouping should be devised as a substitute fpr the 
three; but if this be impracticable, no reason appear^ why 
these three groups should not be used, in the manned pro¬ 
posed by the carriers, in the application of Finding No. 
17.” 

The Court will readily see the different treatment used 
by the carriers and by the Commission in constructing 
rates between Trunk Line and New England territory on 
the one hand and C. F. A. territory on the other hand on 
traffic to and from the South. 

393 This difference in grouping, your Honor, is 
upon the demands and insistence of the carrie 
not of the Commission or of the shipping 
The Commission found at page 677 in its original 
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that the rates between southern territory and the eastern 
portion of official territory presented what was in many 
ways the most difficult of the many difficult problems in¬ 
volved in the investigation. In the proposed report of the 
Examiner dealing with this case it was recommended at 
pages 686 and 687 that the maximum of rates between east¬ 
ern territory, like those between central territory and the 
southern points, should be based upon the southern terri¬ 
tory scale using constructive mileage equal to ninety per 
cent, of actual mileage for the portion of haul within official 
territory. At page 693 the Commission states: 

“That being the situation, it became necessary, in the 
traffic test of 1924, to work out such a system of competi¬ 
tive rates, falling within the maximum limits, as it was rea¬ 
sonable to assume the carriers would employ if the pro¬ 
posed report were followed. This system of rates, which 
was developed by the carriers in cooperation with our Bu¬ 
reau of Traffic, is explained in Appendix H. Briefly, be¬ 
tween all points the lower of the two maximum rates was 
used as the basis and the other rate was related competi¬ 
tively thereto, the relationship varying from a differential 
of 15 cents in a zone near the coast to a parity of rates 
in the remoter sections.” 

Your Honor, I call particular attention to this language 
in the following paragraph: 

“The adjustment of rates so recommended and so 
worked out in connection with the traffic test of 1924 
was the subject of vigorous attack by the car- 
394 riers in their exceptions and upon argument. It 
is, perhaps, the feature of the proposed report to 
which they most seriously object. The revenue reduction | 
showri by the traffic test was not great, amounting to but 2.2 
per cent, upon the combined traffic over all routes between 
eastern and southern territories, or to 2.46 per cent, if the 
Buffalo-Pittsburgh zone be included. ’ * | 

After considering the strenuous objections raised by the 
carriers, at page 700 of its report the Commission makes 
the following observation: h 

“Under the special and peculiar conditions surrounding ] 
the movement of traffic between southern territory and 
eastern points from and to which routes partly by water 
furnish an economical and efficient means of transportation, 
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we are of the opinion that the interterritorial class rates 
applicable to such traffic should be determined with regard 
to the reasonably direct routes wholly by rail and to the 
reasonably direct routes partly by water.” 

Thus it was fixing two sets of rates, one a rail rate sought 
to be fixed wholly in regard to the reasonably direct routes 
wholly by rail and one a rate fixed wholly with regard to 
routes partly by water. 

“Inasmuch as the all-rail routes and the water-rail routes 
through Norfolk approach southern territory destinations 
from the north while the water-rail routes through south 
Atlantic ports approach the same destinations from the 
East, it is impracticable to work out such an adjustment 
without resort to fairly extensive groups.” 

As to location of the key points, the Commission states: 

“We have not divided eastern territory into groups, but 
have instead selected certain representative cities as key 
points in the fixing of the rates. With the help of these 
key points the carriers will no doubt be able to di- 
395 vide the territory into reasonable groups. In view 
of the many practical considerations which pro perly 
influence the determination of group boundaries, it has 
seemed best not to attempt this task in Eastern territory 
for the present, although it may be found desirable i;o do 
so if it becomes necessary to issue an order. It may also 
prove desirable to make minor modifications in the southern 
group boundaries shown in Appendix N . 9 9 

The Commission then sets forth at page 701 of its report 
the factors underlying the fixation of the key rates, which 
I quoted, in the following language: 

“The fixing of rates in this way is obviously not a mat¬ 
ter of formula but a matter of reasonable judgment. Iju the 


exercise of this judgment we have taken into consideration 
and given weight to the following factors, among others: 

1. The present rates. 

2. The rates proposed by the carriers. 

3. The rates recommended in the proposed report as 
worked out for use in the traffic test of 1924. 

4. The average all-rail rates from each key point to each 
southern group which would result from the application 
of the southern territory scale herein approved. 
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5. The criticisms of the constructive mileages used in 
the proposed report which were offered in various excep¬ 
tion briefs. 

6. The avoidance of fourth-section departures over rea¬ 
sonably direct routes, whether all-rail, water-rail or rail- 
water-rail. ’’ 

A fourth section departure is the creation of a rate to 
an intermediate point which is higher than the rate to a 
more distanct point on the same line, which practice 

396 runs counter to the provisions of Section 4 of the 
Interstate Commerce Act prohibiting a higher rate 

for a short haul than for a longer haul on the same railroad. 

Particular attention is called to Factor No. 4, which was 
probably the most important factor entering into this con¬ 
clusion as to the reasonableness of the key rates. I make 
that statement for this reason: Factor No. 1, “The present 
rates’’, was thrown overboard; Factor No. 2, “The rates 
proposed by the carriers”, was thrown overboard; Factor 
No. 3, “The rates recommended in the proposed report as 
worked out for use in the traffic test of 1924” was thrown 
over by the Commission because of the carriers’ strenuous 
objection, so that left in only Factors Nos. 4, 5, and 6, and 
Factor No. 5 did not deal with rates at all but dealt with 
“the criticisms of the constructive mileages used in the pro¬ 
posed report which were offered in various exception 
briefs”, and Factor No. 6 dealt with “the avoidance of 
fourth-section departures over reasonably direct routes, 
whether all-rail, water-rail, or rail-water-rail”. 

So, to anyone who has been through this case, that left 
only Factor No. 4 to be given serious consideration in the 
fixation of the key rates to these points. 

And at page 702, after fixing these key rates, the Com¬ 
mission observed as follows: 

“In fixing the rates shown in Appendix ‘O’ consideration 
has been given to carrier revenue. Judging by the results 
of the various traffic tests it is our opinion that these rates 
will more than preserve existing revenue. It should be 
noted, however, that while in many cases the first class rates 
will be higher than those now in effect, the results from the 
shippers’ standpoint will be more favorable on the lower 
1 classes because of the changed percentage relation- 

397 ships. A table is included in Appendix 0 showing 
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the rates for the other classes corresponding to every 
first class rate included in that appendix/’ 

There you will note, your Honor, the Commission gave 
the carriers higher rates in nearly all instances on the first 
class, which is the 100 per cent, rate. 

The finding to which I have referred was in the original 
report of the Commission, which report stated that its find¬ 
ings would preserve existing railroad revenue and that the 
prescribed first class rates were higher than what the car¬ 
riers had asked for. Still, this was not satisfactory to the 
Southern carriers, as will be noted from the Commission’s 
discussion of this subject in it supplemental report on re¬ 
consideration, 109 I. C. C. 300, at page 316 et seq. At page 
320 it was found that complications and difficulties would 
arise in connection with the differential adjustment pre¬ 
scribed in Appendix P of the original report and ^t page 
323 the Commission stated after mature consideration it 
was persuaded that the Appendix P basis should be aban¬ 
doned and goes on to say as follows: 

“In the meantime we shall prescribe maximum Reason¬ 
able class rates between the territories, but, with the (partial 
exception noted below, shall not attempt to determine the 
issue of undue preference and prejudice as between the 

gateway points and southern border territory.” 

Then I skip a few lines your Honor, and continue: 

“In fixing maximum reasonable rates between central and 
southern territories we shall follow a plan somewhat simi¬ 
lar to that which the carriers partially developed ik their 
proposals. After extensive tests we have reached tke con¬ 
clusion that a plan of this character is better adapted to the 
needs of the situation than any single scale and that 
398 it can be so worked out as to accomplish substantial 
justice. It has the merit of according recogni tion to 
the varying proportions of the through hauls which are in 
each territory and to the differences in their transportation 
and class-rate conditions.” 

That last point is the one I mentioned just a few moments 
ago when the Commission says in the language of the report, 
“It has the merit of according recognition to the varying 
proportions of the through hauls which are in eaclk terri¬ 
tory and to the differences in their transportation and class- 
rate conditions.” 
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At page 325 the Commission again reviews the key rate 
plan to and from eastern territory. At page 327 the Com¬ 
mission states that the key rates prescribed in Appendix 0 
were designed to avoid fourth-section departures over rea¬ 
sonably direct routes. It thereupon revised the scale for 
application in the South, made certain revisions in the key 
point rates and first prescribed the Appendix Q basis. 
Still the southern carriers were not satisfied and in the sec¬ 
ond supplemental report upon reconsideration, 113 I. C. C. 
200, the Commission modified the basic distance scale by 
increasing it- approximately 3 cents per 100 pounds for the 
longer distances, beginning at 150 miles and reaching the 
maximum of 3 cents at 400 miles, which 3 cents increase was 
maintained to the end of the scale. Still the carriers were 
not satisfied and in the third supplemental report upon 
reconsideration, 128 I. C. C. 567, the Commission again 
went over this same problem in connection with the inter- 
territorial rates and this subject is discussed at page 589 
et seq. of the Commission’s report. 

At page 589 of that third supplemental report, the 
399 Commission states: 

4 ‘In our previous report no specific groups for 
the application of the key rates in Appendix O-l were pre¬ 
scribed in trunk line and New England territories. Rates 
were named only to and from key points, the carriers being 
left to group other points with the key or base points named, 
or with additional base points should such be found neces¬ 
sary. The carriers propose a number of additional key 
points. The general petition contains a map showing the 
groups which they propose to use in connection with these 
points and with those specified by us . 9 9 

An d these groups, your Honor, are shown in the map that 
I introduced showing the grouping in Trunk Line and New 
England territories. At page 590 it made the following 
observation with respect to the groups: 

“Upon present information we shall not undertake to 
revise the groups proposed by the carriers, but the method 
of their construction has been kept in mind in considering 
what the key rates should be. However, on the map show¬ 
ing the groups certain areas in trunk line territory are 
marked ‘N. T. R.’, evidently meaning ‘no through rates’. 
No such areas should exist, and in all cases they should be 
included with some appropriate group.” 
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Further, on page 590, the Commission observes: 

“The carriers’ proposed changes in key rates are almost 
all increases”—here is where they again increase the first 
class key point rates—“Various reasons are given, ol] which 
the following are the more important: 

“ (a) That most of the distances covered by the kef rates 
are distances for which the scale rates were increased 3 
cents first class by the second supplemental report; that 
the key rates were based in part upon the scale and 

400 have not been revised to reflect this 3-cent increase; 
and that they should, therefore, be increased 3 

cents. ’ ’ 

While at pages 591 and 592 the Commission makes the 
following statement: 

“The carriers are correct in believing that the key rates 
prescribed were influenced by the distance scale rates ap¬ 
proved for intraterritorial application in the first supple¬ 
mental report, which were 3 cents lower on first class, for 
most of the distances for which the key rates apply, than 
the scale rates subsequently approved in the second supple¬ 
mental report. Upon further consideration we are of the 
view that the key rates should be revised to reflect the in¬ 
creases made in the scale in the second supplemental re¬ 
port. This does not mean that each key rate should be in¬ 
creased 3 cents, but that the key rates prescribed should be 
reviewed and revised in the light of all the facts and cir¬ 
cumstances, including the level of the intraterritoriaf scale 
prescribed in the second supplemental report.” 

And at page 593 of the report the Commission states: 

“It has already been pointed out that the all-rail and 
water-rail rates which we prescribed are maximum rates;” 

In making the clay rates there was absolutely no element 
or suggestion of water competition and I cannot find in the 
clay decision or clay record anything that deals with water 
competition. V 7 hen I go to the class rates to find the al¬ 
leged water competition I find that such rates were fixed as 
preserving carrier revenue and that the prescribed read¬ 
justment of the class rates resulted in increasing tile first 
class rates above what they had been before. In this proc¬ 
ess 3 cents was added to the rates within southern terri¬ 
tory for the longer hauls and this strictly dry-land 

401 increase was reflected in the northbound rates from 
the South to New York State, which were similarly 
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increased by 3 cents. Under Factor No. 4, discussed at 
page 701 of the decision, the Commission fixed the key rate 
in consideration of the southern scale to all points in the 
Southern Class Rate group; that is the average of the rate. 
So it had before it an absolutely dry-land basis when it 
fixed the key rates. 

(Thereupon the maps referred to were received in evi¬ 
dence as Plaintiff’s Exhibit No. 8 and Plaintiff’s Exhibit 
No. 9.) 

Washington, D. C. 

Thursday, March 12, 1936. 

BEFORE 

HONORABLE JAMES M. PROCTOR 

Met pursuant to adjournment. Same appearances as here¬ 
tofore noted. 

T. D. Geoghegan, having been previously sworn, was 
recalled and further testified as follows: 

There is a commodity known as ground fireclay which 
is very similar to the china clay or kaolin involved in these 
proceedings. The carriers put this commodity in the classi¬ 
fication at twelfth class, which is 17-1/2 per cent, of first 
class, and have thus established 17-1/2 per cent, of first 
class on ground clay from these same towns in Georgia and 
South Carolina to all these destinations in eastern and cen¬ 
tral territories. By reason of the classifications governing 
the rates in the tariffs I previously referred to such rates 
were published instead of the dry land Q-l basis. This had 
the effect of establishing precisely the same kind of basis 
as that here criticised by the railroads. This 17-1/2 per 
cent, of first class is a class rate as contrasted with 
402 the 16 per cent, which we call a commodity rate. 

There has not been any movement by water of clay 
of any kind from the South for a good many years, so it 
could not be contended that the 17% per cent, basis was in¬ 
fluenced by water competition. 

It is a well established rule of rate making that as dis¬ 
tance increases car mile earnings decrease and that would 
be true even though your scale of rates increased in an ab¬ 
solutely straight line of progression. 

Baltimore and Philadelphia are ports for steamship lines 
operating to and from southern territory and consequently 
are points to which the rates would ordinarily be held down 
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if there was a water competitive situation. But instead the 
Commission actually substantially increased the rates on 
clay to Baltimore, Philadelphia and other ports. Under the 
prescribed rates the car mile earnings show a gradual de¬ 
crease from the nearest port, say Baltimore, right up to the 
interior of New York State. In my judgment that is proper 
under any proper method of rate making. 

I have prepared a small exhibit to show how this works 
out. The exhibit shows the average distance from Langley, 
S. C. to Richmond, Va. as 434 miles. The next to the last 
column, headed “Car Mile Earnings On Reparation Rate”, 
reflects the basis fixed for reparation purposes. The points 
of origin and destination on the exhibit were taker, from 
page 326 of the Commission’s report in the Vanderbilt 
Case. 

The car mile earnings to Richmond before the Commis¬ 
sion acted was 27.6^ and this was heavily increased by the 
Commission to 39.3^. The car mile earnings under the rate 
under attack to Baltimore was 25.8^ and that went up to 
27.9^. It appears from the column headed “Car Mile Earn¬ 
ing On Assailed Rate” that the earnings either remained 
stationary or increased as you go north to Pottsdam. 
403 This is a very anomalous situation in that t}ie car 
mile earnings get higher as they go farther north. 
The way the Commission straightened that out is shown in 
the third and fourth columns whereby increasing thq rates 
to the short haul points and grading out the long hau| there 
was a consistent drop in car mile earnings as distance in¬ 
creased. 

Richmond is a prominent gateway for this traffic a](id the 
Commission increased the rate to that point so as to in¬ 
crease the car mile earnings from 27.6^ to 39.3^. 

(Thereupon the document referred to was received in 
evidence as Plaintiff’s Exhibit No. 10.) 

By the Court: 

It is the rule of the Commission in prescribing rates to 
particular points on a direct line from Richmond up to the 
Canadian border that the car mile earnings decrease from 
the gateway as you go north to the northern territory. That 
is as it should be. 
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By Mr. LaRoe: 

The former rate to Richmond was $3.94 a ton, which was 
increased to $5.40 a ton under the basis prescribed by the 
Commission of 16 per cent, of first class. If you multiply 
the loading shown on the exhibit by the rate you get your 
car revenue and by dividing into that the number of miles 
from the origin point to Richmond you get the car mile 
earnings. In other words, taking Richmond, for every mile 
of haul under the $3.94 rate, and for the loading, the car¬ 
rier got 27.6R for each mile. The Commission’s rate for 
reparation purposes so increased the rate to Richmond as 
to increase the car mile earnings to 39.3R and a shipper to 
that point consequently could not secure reparation. The 
same is true as to Baltimore. 

The old rate to Mechanicville was $7.56 but the Commis¬ 
sion reduced that rate to a rate for reparation purpose of 
$6.40 a net ton, or a reduction of $1.16 a ton. The 
404 peculiar result of this change is that the principal 
Reductions were to interior points away from the sea¬ 
board, while the increases were at the ports. As a result 
we got a rate structure which we were all contending for, 
namely, with the car mile earnings decreasing as distance 
increased in line with well established rate principles. 

We contend for the brick scale of rates, 12 per cent, of 
first class, and the Commission gave us 16 per cent, of first 
class. 

Bv Mr. Cross: 

V 

Q. When you say “12 per cent, of first class”, you do not 
mean 12 per cent, of the published class rates, do you? 
A. The scale, as I recall, figured at about 12 per cent, of the 
13,494 K-2 scale. 

Q. A higher percentage? A. That would be a higher per¬ 
centage. 

By Mr. Eshelman: 

Q. The complainants there just asked for one scale and 
one level of rates to both territories, both Central and— 
A. (Interposing) We asked for the southern brick scale to 
be applied for the southern district. 

Q. Which would have produced an equality of rates, mile 
for mile, to both territories? A. Yes. 
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By Mr. LaRoe: 

Q. But that is a concession to the railroads? A. ^hat is 
true. 

Under our theory the rates to Mechanicville would have 
been on the southern scale extended. That scale to Me-- 
chanicville would produce 28^ per 100 pounds, or $5.60 a 
ton for a distance of 1064 miles from McIntyre. Under the 
higher rated southern territory’s scheme of rate 

405 making the rate on brick would be $5.60 for that dis¬ 
tance and we were willing to have that southern scale 

apply north even though I have consistently taken th|e posi¬ 
tion that rates in northern territory should be lower than 
the higher rate in southern territory. The brick scale which 
we sought was not a water depressed scale in any sense of 
the term but was the dry land southern scale and produced 
$5.60 a ton on brick even in southern territory. 

My next exhibit is entitled ‘ i Exhibit Showing First Class 
Rates in Effect on April 25, 1931, From McIntyre, Georgia, 
a Representative Clay Shipping Point in Georgia, tjo Des¬ 
tinations in Eastern Trunk Line and New England Terri¬ 
tories, as Contrasted with Similar Rates to Destinations in 
Central Freight Association Territory, and so Forth”. This 
exhibit contains a list of the rates from Mclntype, Georgia, 
on clay to Eastern Trunk Line and New England destina¬ 
tions, together with the short line miles, contrasted with the 
same rates to Central Freight Association destinations 
arranged in mileage order. These comparisons are based 
upon the distances to specific destinations, disregarding the 
group adjustment. While the distances are the distances 
from McIntyre to the individual destinations, the raxes are 
from McIntyre to the groups as a whole regardless of 
whether they are in New England, Trunk Line, or Central 
Freight Association. W 7 e show first the miles, the first class 
rates in effect on April 25, 1931, and 16 per cent, thereof 
expressed in cents per ton of 2,000 pounds. Then we show 
the commodity rate on clay in effect on April 24,193].. This 
is followed by a column showing the present commodity rate 
on clay. The distances are the short line distances, [it will 
be noted that to Eastern Trunk Line and New England the 
average rate under 16 per cent, of first class i^ $6.47 

406 per net ton, while the present commodity rat^s are 
$6.44 per net ton, or 3 cents per net ton und^r the 
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16 per cent, basis. To the contrary, it will be noted that 
to Central Freight Association destinations the average 
rate on the 16 per cent, averages $6.56 per net ton and the 
commodity rates maintained to Central Freight Associa¬ 
tion points average $6.01 per net ton. In other words, these 
commodity rates to Central Freight Association territory, 
including Buffalo and Pittsburgh, are 55 cents per net ton 
under the basis authorized by the Commission in the Van¬ 
derbilt Case. 

(The foregoing exhibit, defendants, by their Counsel, ob¬ 
jected to upon the ground that it dealt with the present 
rates and not with the rates prescribed by the Commission, 
but the Court overruled said objection.) 

(Thereupon the document referred to, entitled 4 ‘Exhibit 
Showing First Class Rates in Effect on April 25,1931, From 
McIntyre, Georgia, a Representative Clay Shipping Point 
in Georgia, to Destinations in Eastern Trunk Line and New 
England Territories, as Contrasted With Similar Rates to 
Destinations in Central Freight Association Territory, and 
so forth”, was received in evidence as Plaintiff’s Exhibit 
No. 11, subject to the same objection and exception as pre¬ 
viously noted.) 

At the right hand side of the exhibit is shown the figure 
of $7.21, which is the average of the rates in effect to east¬ 
ern territory before the Commission required a change in 
those rates. At the time this figure was assailed the aver¬ 
age rate to central territory was $6.01, so that this differ¬ 
ence existed at the time the complaint was brought. The 
Commission changed the average of $7.21 to an average for 
reparation purposes of $6.47 but there has been no substan¬ 
tial change in the average of $6.01 of the rates maintained 
for years to central territory. So that the approxi- 

407 mate average of $6.01 for the rates which the carriers 
i maintained and still maintain to central territory is 

materially lower than the alleged water competitive basis 
of $6.47. 

There are 68 points in eastern territory shown on this 
exhibit and the Commission authorized increases in rates to 
16 points and reductions to 52. I have drawm horizontal 
lines across the page so as to separate the mileages to 100 
mile blocks so that you can compare anything within 

408 the 600 mile block with what is in the 600 mile block 
in another territory. This exhibit has the same in- 
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firmity as the one introduced yesterday in that it disregards 
group adjustments and shows the exact distance from each 
origin to each destination. In Interstate Commerce prac¬ 
tice it is customary where you have groups to use weighted 
group averages instead of such point to point ratings and 
the carriers criticise us quite severely if we do not dj) it. 

My Exhibit No. 12 is prepared in the same way as the 
previous exhibit but deals with Langley, S. C. 

(Thereupon the document referred to, being entitled 
“Exhibit Showing First Clas Rates in Effect on April 25, 
1931 from Langley, S. C., a representative clay shipping 
Point in South Carolina to Destinations in Eastern Trunk 
Line and New England Territories as Contrasted With 
Similar Rates to Destinations in Central Freight Associa¬ 
tion Territory”, was received in evidence as Plaintiff’s 
Exhibit No. 12 subject to the same objection and exception 
as previously noted.) 

This exhibit contains a list of the rates from Langley, 
South Carolina, on clay to Eastern Trunk Line an^l New 
England destinations, together with the short line miles, 
contrasted with the same rates to Central Freight| Asso¬ 
ciation destinations arranged in mileage order. Thes^ com¬ 
parisons are based upon the distances to specific destina¬ 
tions, disregarding the group adjustment. While tie dis¬ 
tances are the distances from Langley to the individual 
destinations, the rates are from Langley to the groups as a 
whole regardless of whether they are in New England, 
Trunk Line, or Central Freight Association. We show 
first the miles, the first class rates in effect on April 25, 
1931, and 16 per cent, thereof expressed in cer ts per 
409 ton of 2,000 pounds. Then we show the comtnodity 
rate on clay in effect on April 24th, 1931. This is 
followed by a column showing the present commodity rate 
on clay. The distances are the short line distances. It will 
be noted that the average rate under 16 per cent, of first 
class is $6.15 per ton, while the present commodity rates are 
$6.4009 per net ton, or 25.9 cents per net ton over fhe 16 
per cent, basis. To the contrary it will be noted that to 
Central Freight Association destinations the average rate 
on the 16 per cent, averages $6,418 per net ton and the com¬ 
modity rates maintained to Central Freight Association 
points $6,014 per net ton. In other words, these commodity 
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rates to Central Freight Association territory, including 
Buffalo and Pittsburgh, are 40.4 cents per net ton under the 
basis authorized by the Commission in the Vanderbilt Case. 

The average figure of $6.15 shown on Exhibit No. 12 is 
the one which defendants suggest contains a depressed 
water competitive element. The corresponding average 
rate which the railroads have been maintaining to central 
territory is $6.02. 

The Court: Plaintiff’s Exhibits Nos. 11 and 12 have been 
received in evidence subject to the objection of Counsel, the 
same ruling of the Court and the exception which has been 
noted. 

The Witness: You will recall that Mr. Beggs showed, in 
his map Exhibit No. 5, a red line running north and south. 
An analysis of those rate exhibits discloses that the so 
called depression in the rate to central territory is all west 
of the lihe where there could not possibly be any water com¬ 
petition. As you go west the rates become lower and lower 

so your worst water competition is somewhere near 
410 Chicago. 

By Mr. Cross: 

Q. You do not mean under the 16 per cent, basis they get 
lower and lower as they get farther west? A. No; oh, no; 
I did not mean that in that broad sense. 

Q. You did not mean it at all? A. Sure I do, because it is 
shown in these two exhibits as you get away from the Buf- 
falo-Pittsburgh territory you get lower rates. 

By Mr. Eshelman: 

Q. Not on your 16 per cent, of first class rates? A. No; 
on your published rates. 

Q. Yes, your published rates, but not the 16 per cent, of 
first class rates? A. I did not indicate that the 16 per cent, 
got lower. 

By Mr. LaRoe: 

My Exhibit No. 13 is headed “Exhibit Showing Rates 
From Most Important Clay Shipping Points in Georgia 
and South Carolina to all Key Points in Eastern Trunk 
Line and New England Territories on Three Separate 
Bases : First, the Published First Class Rate, Commonly 
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Known as the Going Rate; Second, the Q-l Published First 
Class Rates From and to the Same Points; and, Third: 
the First Class Q-l Rates Constructed Over Lynchburg or 
Richmond, Virginia, the Gateways to This Destination Ter¬ 
ritory, as Prescribed by the Commission in I. C. C. I[)ocket 
No. 13,494, Together With the Average of Such First Class 
Rates, As Well As 16 Per Cent, of Such Average Rates’\ 

This exhibit, consisting of one page, is a statement (if first 
class rates from Bath and Langley, South Carolinal Gor¬ 
don, McIntyre, Hepzibah, and Dry Branch, Georgia, to all 
of the key points in trunk line and New England territory 
originally prescribed by the Commission or kdded 
411 thereto by the carriers after the original key joints 
were picked out by the Commission. The purppse of 
this exhibit is to show that so far as the reasonable maxi¬ 
mum rates on clay are concerned, namely, 16 per cent, of 
first class, such rates are already on the Q-l formula or 
better. I make this direct statement in connection with this 
exhibit and in connection with the map Exhibit No. (7 and 
Exhibit No. 8 which should be considered in connection 
with this exhibit. 

Taking the first three columns of this exhibit under the 
heading of Bath, South Carolina, I will rather carefully 
explain how this is made up in order that the Court may see 
exactly what it is intended to show: 

I show first the first class published rate from Bath, South 
Carolina, for example, to Albany, New York, $1.95. Now 
that rate applies to the enormous Albany group shown in 
red on map Exhibit No. 8. In the next two columns of this 
exhibit I show what the Q-l first class published rate is, 
namely, $2.12, and what we check it out to be on basis cjf the 
Q-l formula. Now, in checking out the Q-l formula, which 
is merely another name for a mileage scale, as I shall Jiere- 
after show, it will be noted that in nearly all instance^ the 
Q-l rates to the groups are based upon the distances td the 
key points, which, in practically all instances, are iik the 
extreme further side of the groups in so far as traffic trom 
South Carolina and Georgia is concerned. In other wdrds, 
the Q-l first class rate of $2.12 from Bath, South Cardlina, 
to Albany, New York, is not based upon an average of the 
first class rates from all points in Group 7-B on map Ex¬ 
hibit No. 6 to all points in the Albany group on map Ex- 
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rates to Central Freight Association territory, including 
Buffalo and Pittsburgh, are 40.4 cents per net ton under the 
basis authorized by the Commission in the Vanderbilt Case. 

The average figure of $6.15 shown on Exhibit No. 12 is 
the one which defendants suggest contains a depressed 
water competitive element. The corresponding average 
rate which the railroads have been maintaining to central 
territory is $6.02. 

The Court: Plaintiff’s Exhibits Nos. 11 and 12 have been 
received in evidence subject to the objection of Counsel, the 
same ruling of the Court and the exception which has been 
noted. , 

The Witness: You will recall that Mr. Beggs showed, in 
his map Exhibit No. 5, a red line running north and south. 
An analysis of those rate exhibits discloses that the so 
called depression in the rate to central territory is all west 
of the line where there could not possibly be any water com¬ 
petition. As you go west the rates become lower and lower 

so your worst water competition is somewhere near 
410 Chicago. 

By Mr. Cross: 

Q. You do not mean under the 16 per cent, basis they get 
lower and lower as they get farther west? A. No; oh, no; 
I did not mean that in that broad sense. 

Q. You did not mean it at all? A. Sure I do, because it is 
shown in these two exhibits as you get away from the Buf- 
falo-Pittsburgh territory you get lower rates. 

By Mr. Eshelman: 

Q. Not on your 16 per cent, of first class rates? A. No; 
on your published rates. 

Q. Yes, your published rates, but not the 16 per cent, of 
first class rates? A. I did not indicate that the 16 per cent, 
got lower. 

By Mr. LaRoe: 

My Exhibit No. 13 is headed * 4 Exhibit Showing Rates 
From Most Important Clay Shipping Points in Georgia 
and South Carolina to all Key Points in Eastern Trunk 
Line and New England Territories on Three Separate 
Bases: First, the Published First Class Rate, Commonly 
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Known as the Going Rate; Second, the Q-l Published First 
Class Rates From and to the Same Points; and, iThird: 
the First Class Q-l Rates Constructed Over Lynchburg or 
Richmond, Virginia, the Gateways to This Destinatioja Ter¬ 
ritory, as Prescribed by the Commission in I. C. C. Locket 
No. 13,494, Together With the Average of Such First Class 
Rates, As Well As 16 Per Cent, of Such Average Rates”. 

This exhibit, consisting of one page, is a statement of first 
class rates from Bath and Langley, South Cardinal Gor¬ 
don, McIntyre, Hepzibah, and Dry Branch, Georgia, to all 
of the key points in trunk line and New England territory 
originally prescribed by the Commission or pdded 
411 thereto by the carriers after the original key points 
were picked out by the Commission. The purppse of 
this exhibit is to show that so far as the reasonable maxi¬ 
mum rates on clay are concerned, namely, 16 per cent, of 
first class, such rates are already on the Q-l formula or 
better. I make this direct statement in connection with. this 
exhibit and in connection with the map Exhibit No. (7 and 
Exhibit No. 8 which should be considered in connection 
with this exhibit. 


Taking the first three columns of this exhibit undeir the 
heading of Bath, South Carolina, I will rather carefully 
explain how this is made up in order that the Court may see 
exactly what it is intended to show: 

I show first the first class published rate from Bath, South 
Carolina, for example, to Albany, New York, $1.95. Now 


that rate applies to the enormous Albany group sho^n in 
red on map Exhibit No. 8. In the next two columns or this 
exhibit I show what the Q-l first class published rate is, 
namely, $2.12, and what we check it out to be on basis of the 
Q-l formula. Now, in checking out the Q-l formula, which 
is merely another name for a mileage scale, as I shall here¬ 
after show, it will be noted that in nearly all instances the 
Q-l rates to the groups are based upon the distances to the 
key points, which, in practically all instances, are in the 
extreme further side of the groups in so far as traffic £rom 
South Carolina and Georgia is concerned. In other words, 
the Q-l first class rate of $2.12 from Bath, South Carolina, 
to Albany, New York, is not based upon an average o): the 
first class rates from all points in Group 7-B on map Ex¬ 


hibit No. 6 to all points in the Albany group on map Ex- 
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hibit No. 8, but is based upon the first class rates from 
points in Group 7-B to Albany, New York, disregarding the 
numerous, perhaps hundreds, of situations interme- 

412 diate thereto with lesser distances. Then we have 
totalled the first class rates for all key points shown 

on the exhibit and gotten the average first class rate of 
$1.93, as published, $2.05 under the Q-l published first class, 
and $2.01 based upon the formula. The figures I have just 
stated are shown about the middle of the page opposite the 
word 4 ‘averages”. 

Then we have taken 16 per cent, thereof, which was the 
basis fixed by the Commission on clay. In other words, it 
shows that from Bath and Langley, South Carolina, the 
average clay rate based upon 16 per cent, of the published 
first class rates would be 31 cents as contrasted with 32 cents 
on the Q-l formula properly constructed and 33 cents on 
the Q-l formula as published by the carriers. If, however, 
the territory depicted by map Exhibit No. 7 and map Ex¬ 
hibit No. 8 were divided up into small groups such as map 
Exhibit No. 9, and the Q-l formula strictly applied on a 
point-to-point basis with groups not more than 20 miles 
apart, the clay rates based upon 16 per cent, of such first 
class rates would be less than 31 cents per 100 pounds. This 
should be reasonably clear when consideration is given to 
the fact that the mileage scale originally runs in blocks of 
20 or 25 miles and of the enormous stretch of territory 
north and south involved in these groups shown on map 
Exhibit No. 7 and map Exhibit No. 9. If you will note the 
extreme right hand side of this exhibit you will find that 
there are 270 rate comparisons in connection with this 
phase of the discussion and 16 per cent, of the average rate 
would produce 33 cents per 100 pounds on clay, as against 
35 cents under the first class Q-l rate as published, and 
34.4 cents upon the Q-l first class rate properly constructed, 
to the key points only, without taking into consider- 

413 ation at all the lesser distance to the many hundreds 
of intermediate points short of the key points. 

The figure “32” under the column entitled “Q-l—First 
Class Constructed”, is a rate based on the formula which 
the Commission itself devised for making class rates from 
the South to central territory. That formula is known by 
the Commission as its Appendix A, Q-l formula in its sup- 
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plemental report. The so-called Q-l formula used by the 
Commission for making the class rates to central territory, 
if applied over into eastern territory to the stations named 
in this exhibit, produces an average of 32<£ to the key points 
only. This is the rate produced by the Commission’s for¬ 
mula for central territory, which formula could not be 
called water competitive. The actual first class rates as 
published to eastern territory under the so-called water 
competitive theory produce an average rate of 31^ so that 
after all the difference we are dealing with in this case, so 
far as these stations from Langley and Bath are concerned, 
is a difference between 32^, which must be a maximum rea¬ 
sonable rate, and 31^ alleged to be a water competitive de¬ 
pressed rate. Furthermore, you must not overlook the fact 
that the 32^ rate is based upon the rate to the most distant 
point and not averaged back as was done in central terri¬ 
tory. If they averaged back in trunk line territory as they 
did in central territory they would get less than 32^ 

At the bottom of this exhibit No. 13 I have shown the 
Court the first class mileage scales which were prescribed 
by the Commission in its Q-l formula, and I show, fur¬ 
ther, that the 16 per cent, of first class from these origin 
points to all destinations in trunk line and New England 
territory constructed strictly upon the Q-l formula would 
produce much less than 34.4 cents per hundred pounds. 

These statements we have just discussed, anc. they 
414 are borne out, as I say, by consideration of the lower 
portion of this exhibit where I have shown the mile¬ 
age scales of first class rates prescribed by the Commis¬ 
sion on the Q-l formula as applied to distances from these 
clay shipping points to destinations in Trunk Line and New 
England territory. The first mileage figure on the first 
line in each of these columns represents the mileage from 
the South Carolina or the Georgia shipping point to the 
Virginia gateway of Lynchburg or Richmond, Virginia, as 
the case might be, while the mileages north represent the 
Q-l miles and arbitraries added to the miles and first] class 
rate to that gateway. Take Gordon, Georgia, for example, 
via Lynchburg, as that is an even 500 mile distance. The 
first class rate for that distance is $1.57, producing a reve¬ 
nue per ton mile of 62.8 mills, then adding the mileage 
blocks shown in the Q-l formula and the first class arbi- 
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trary shown in that formula we get the figures in 20 mile 
blocks up to and including 800 miles and 25 mile blocks be¬ 
yond 800 miles to and including 1,100 miles. It will be 
noted that the rate of progression for the first 100 miles is 
17 cents; in the next 100 miles, 600 to 700, 11 cents; 700 
to 800, 12 cents; 800 to 900, 12 cents; 900 to 1,000, 12 cents; 
and 1,000 to 1,100, 12 cents, or almost an absolutely uni¬ 
form rate of progression from 500 to 1,100 miles, giving no 
recognition to the longer hauls within the lower rated ter¬ 
ritory. The purpose of presenting this mileage table is to 
show that under the Q-l formula you get varying results 
for the exact number of miles, depending upon the differ¬ 
ence in the haul south of the gateway. For example, for 
888 miles from Bath and Langley via Lynchburg, the rate 
is $2.06 for 889 miles, from Hepzibah via Richmond, $2.27— 
that is the third group, your Honor—for 889 from McIntyre 
via Lynchburg, fifth column, $2.09, and for 883 miles 
415 fl-om Dry Branch via Lynchburg, $2.16, and 891 
miles Dry Branch via Richmond of $2.19. 

The difference in rates for the various distances named 
in the 889 mile block results from the difference in the haul 
south of the gateways. As the hauls increase in the higher 
rated territory south of the gateways due to the working 
out of this formula you get higher rates for the same total 
distance hauled depending on that variation south of the 
gateways. The effect of working out the formula is to give 
a higher rate for the total through distance over the longer 
haul or southern territory than for a shorter haul for the 
same total number of through miles. The northern factors 
do not work conversely since you have uniform treatment 
in the Q-l formula. The column one differentials under the 
Q-l formula are to be applied where the hauls in southern 
territory are 30 miles or less. Then column two comes and 
it applies where the hauls are more than 30 miles in the 
South and not more than 100 miles. Then comes column 3 
where the hauls in the South are more than 100 miles and 
not more than 340 miles. Column 4, which is the last col¬ 
umn, applies in all instances where the hauls in southern 
territory are 340 miles or greater. The effect of the for¬ 
mula id to increase the general level of rates as you go 
south from the gateway. This was designed to soften the 
break between the two territories at the border line. If the 
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level in official territory is 100 per cent, the level in south¬ 
ern territory may be 120 or 130 per cent, and when the two 
territories came together you had a clash and the formula 
was designed to shape that off at the dividing line shown 
in red on my map Exhibit No. 7. 

The rate structure prescribed by the Commission on clay 
shows a reasonable gradation as you proceed north 

416 in the lower rated territory. The former clay rate 
structure was condemned by the Commission in no 

uncertain terms. You will observe in the Commission’s 
decision that it said : 

“Notwithstanding voluminous exhibits introduced by de¬ 
fendants in defense of the assailed rate adjustment as a 
whole, certain of the carriers ’ witnesses conceded that some 
readjustment is necessary in particular instances, ‘a level¬ 
ing off’, as one witness put it. Another of defendants’ 
witnesses mentioned ‘a percentage of first class rates’ as a 
basis that might effect a consistent adjustment.” 

I agree absolutely with this statement as to some read¬ 
justment or leveling off being necessary. That is my posi¬ 
tion and the position I took when I testified. It ha$ also 
been my position throughout long years of rate litigation 
before the Commission that a percentage of the first class 
rates would make a consistent adjustment. Such rates hav¬ 
ing been established by the Commission the most simple 
and best way to take care of the commodity rate adjust¬ 
ment except on very low grade commodities, is to make 
them a percentage of first class. The railroads have fol¬ 
lowed that policy. 

As to defendants’ challenge to show anything in the 
record that would justify the establishment from a trans¬ 
portation viewpoint of lower rates to eastern territory 
than to central territory, I would like to refer to exhibits 
Nos. 31 and 32 in the Vanderbilt Case, which deal elabo¬ 
rately with transportation statistics in the several terri¬ 
tories. The item of “traffic density” is usually considered 
important. Traffic density is usually expressed in wljiat is 
known as ton miles per mile of road. The carriers in fork¬ 
ing up those statistics took the total weight of the [com¬ 
modities transported and the actual mileage, reduced the 
weight to the number of tons, down to 2,000 po^inds, 

417 multiplied it by the mileage, and that gives th$ ton 
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miles. Those are all consolidated into a figure for the 
system. For example, on the Pennsylvania and on the 
Baltimore & Ohio it will run into billions of ton miles for 
the system for a year, for example. Now, that represents 
a total traffic density of the system; in other words, I will 
say ten billion tons; the haul was ten billions tons over one 
mile during 1935. In order to get traffic density we divide 
those ton miles bv the number of miles of route or road 
operated, and that gives us an estimated average of ton 
miles per mile of road, which is called traffic density, and 
that shows, for example, for the Baltimore and Ohio the 
ton miles per mile of road would be 3,000,000 and on the 
Pennsylvania, 4,000,000, and that would indicate to a traffic 
man that the traffic density on the Pennsylvania is about 
33-1/3 per cent, greater than on the Baltimore & Ohio. 
Traffic density is a factor that rate making tribunals take 
into consideration in fixing rates. Exhibits Nos. 31 and 32 
show 23 carriers for central territorv and about 24 for 
eastern territory. The Baltimore and Ohio and Pennsyl¬ 
vania Railroads, as well as other overhead roads are ex¬ 
cluded since they operate in both territories. So the ex¬ 
hibits simply attempt to show the picture as to the roads 
really local to each territory. 

In column 4, in the lower section of Exhibit No. 31, the 
traffic density for strictly central territory is shown as 
1,668,889 ton miles per mile of road for 1927, while exhibit 
No. 32 shows on page 2, 3,350,971 ton miles per mile of 
road for the trunk line roads. Consequently the traffic den¬ 
sity for trunk line territory is over 100 per cent, greater 
than for central territory. Just as the man who has a 
large grocery store can do business on a lower unit cost 
than the man with a small store, the road with the 
418 i big traffic density can get along with a lower aver¬ 
age revenue per ton of freight since it has a larger 
The exhibit further shows that the central territory car¬ 
riers received an average of $1.40 per revenue ton for that 
year, while the trunk line roads received $1.29 per average 
revenue ton. The figures appear under the column entitled 
“ Average Revenue Per Ton of Freight, 1927”. This would 
indicate that the roads with the big traffic density in the 
East are getting along with a lower revenue per ton of 
freight handled. 
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As to profit as measured by net operating incolme per 
mile of road after the payment of expenses measured per 
mile of road, the exhibits show that the eastern roads were 
the more prosperous in spite of the lower freight charge 
in the East. The figures on the exhibit for net operating 
income include income from all traffic, passenger as well as 
freight. For the central territory roads this was $5,836.33 
per mile of road, and for the eastern roads was $9,109.71 
per mile of road. 

I wish to comment upon three of Mr. Beggs’ exhibits. 
As to Exhibit No. 4 the mileages should be based upon the 
average distance to all points in the southern group and 
to all points in the northern group and not selected points 
only. The Commission has held in figuring these group 
rates on establishing average distance to and from points 
that all points in the group should be taken and not selected 
points. These same remarks apply to Exhibit No. 7. 

By the Court: 

Unless you do that you don’t get the same average re¬ 
sult. 

By Mr. LaRoe: 

The difficulty is you fail to get a weighted result 
419 so far as clav is concerned; that is a difference be- 
tween an average and a weighted average. 

Defendants’ Exhibit No. 8 contrasts the percentage of 
the clay rates to the first class mileage scale in southern 
territory. Of course,’this exhibit totally disregards the 
proportion of hauls in the higher rated versus the lower 
rated territories. When it comes to the rate from southern 
territory to Central Freight Association territory you get a 
longer haul in a higher rated southern territory ar^d com¬ 
paratively a short haul in the other, and when yoh come 
to the trunk line and the physical location of the producing 
plants you get a shorter haul in the higher rated territory 
and a longer haul in the lower rated northern territory. 
So you see, your Honor, those percentages are misleading 
because they do not reflect the proper condition. 

In taking the uniform K-2 scale all the way through 
Witness Beggs has taken the southern scale which applies 
through the whole southern territory disregarding the more 
favorable transportation conditions. 
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Defendants’ Exhibit No. 9 is in the same vein because 
it has taken the percentages that the clay rates are of the 
southern first class scale for the distances from McIntyre 
to these same northern points and then shows that the 
average percentage from Kentucky and Tennessee points, 
for example, is higher than from McIntyre. But Witness 
Beggs did not tell the Court that the first class rates be¬ 
tween Kentucky and trunk line territory were on a lower 
percentage of the K-2 scale than from Kentucky to central 
territory 

Therefore, naturally, as a mathematical process, apply¬ 
ing the 16 per cent, rate would give a higher percentage of 
the K-2 scale, which is a constant yardstick and applicable 
only in southern territory. If you will look at my 
420 map showing the location of Kentucky, take my map 
Exhibit No. 9, showing the location of Kentucky, you 
will note that Kentucky is right up against the Central 
Freight Association territory. Now, if Mr. Beggs’ theory 
is correct, then the rates between Kentucky, for example, 
and Central Freight Asociation territory should be a lower 
percentage than from trunk line territory, but the reverse 
is true. The average percentage between Kentucky points 
and Central Freight Association territory should be a lower 
because the Commission recognized the fact that between 
Kentucky and Central Freight Association territory you 
had a relatively short haul in Kentucky and approximately 
the same haul in Central Freight Association territory, but 
when you come to trunk line territory you have the same 
relative short haul in Kentucky but a much longer haul 
through the lower rated territory in order to reach this east¬ 
ern trunk line territory. Therefore the class rates between 
Kentucky and eastern trunk line territory would be eighty 
per cent, of the scale, and between Kentucky and the Cen¬ 
tral Freight Association territory would be ninety per cent, 
of the same yardstick. So the clay rate from Kentucky, 
shown on Exhibit No. 9, would be a higher percentage of 
the southern first class mileage scale than from Georgia. 

As tested by the K-2 scale or by any common yardstick 
the class rates from Kentucky to trunk line territory are 
relatively lower than to central territory. There is no 
water competition from Kentucky to Pennsylvania, yet the 
Commission in that instance made a class rate lower from 
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Kentucky than to central territory, which is precisely what 
defendants are criticising here. If I made up an exhibit 
precisely along the lines followed by the defendants in 
their exhibits showing the class rates from Kentucky to 
Ohio and from Kentucky to Pennsylvania and New 
421 York I could show that the class rates from Ken¬ 
tucky to Pennsylvania and New York, if depressed, 
would be depressed by water competition when the real 
reason is that you have the longer haul in the lower rated 
territory. 

The situation as to Florida is still different. The Florida 
rates reflect the peculiar condition in that State ajid the 
class rates and clay rates from Florida are plussed by an 
arbitrary. But Witness Beggs does not compare hfs clay 
rates with the first class rates to and from Florida plussed 
by these arbitrary elements but compares them with the 
basic scale in southern territory. Because of this you get 
a higher percentage from Florida than otherwise. The 
arbitraries to which I have referred are known as the L-2 
arbitrages prescribed by the Commission in the Southern 
Class Rate decision but Witness Beggs used the K-2 scale 
without these arbitraries on his exhibit and so produced a 
wrong percentage. If he had added the L-2 arbitraries in 
the mileage scale he would have gotten an entirely differ¬ 
ent and lower percentage. 

Cross Examination 

By Mr. Eshelman: 

The destinations shown on my Exhibit No. 11 were taken 
from an exhibit introduced at the Wilmington hearing and 
I cannot say whether they all are clay receiving points, but 
I would say a great many of them are. I think that this 
is a representative showing of clay receiving points in the 
respective territories. It is a correct conclusion from this 
exhibit that the present clay rates to trunk line and New 
England points are generally on the prescribed basis and 
that to central territory the present clay rates are not gen¬ 
erally on the maximum bases fixed for reparation purposes 
but are practically the same as the clay rates in effect the 
day before the new clay rates became effective. 
Dealing with Exhibit No. 11 the first cla^s rate 
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from McIntyre to Mechanicville is $2.03 a hundred 
pounds and 16 per cent, thereof $6.40 a ton. To Niagara 
Falls the first class rate is $2.26 a hundred pounds and 16 
per cent, thereof is $7.20 a ton. The distance to Niagara 
Falls is 1,043 miles as against 1064 miles to Mechanicville. 
\ou get substantially a similar result when you compare 
JohnSonburg, Pa. with Milwaukee, Wis., or Tyrone, Pa. with 
Lisbon, Ohio, or Williamsburg, Pa. with Wellsville, Ohio, 
or Roaring Springs, Pa. with Steubinville, Ohio. But you 
must bear in mind the fact that in eastern trunk line and 
New England territories you have the larger groups com¬ 
pared to the smaller groups in central territory. So the 
mileages are not true and correct comparisons from a rate¬ 
making standpoint. I do not deny that to similar destina¬ 
tion clay points the 16 per cent, of first class produces a 
lower rate for a comparable distance to trunk line and New 
England points than to points in central territory. This 
is also true as to exhibit No. 12 comparing, for instance, 
Mechanicville and Waukeeghan, Ill. or Johnsonburg, Pa. and 
Kalamazoo, Mich. The exhibit shows in each instance, dis¬ 
regarding the group adjustment, that the rates fixed as 
reasonable on clay in the past as a basis for reparation 
were in fact lower for comparable distances to trunk line 
and New England points than to central territory. When 
I say “group adjustment’’ I am talking about class rate 
groupings. You use the same group in the clay rate adjust¬ 
ment as in the class rate adjustment. 

On my Exhibit No. 13 I do not make any comparison of 
the Q-l basis to these clay receiving points. The purpose 
of the exhibit was to show that the whole situation was 
based on the key point and on the situation as worked out 
at the key point. The Commission did not have be- 
423 fore it the clay receiving points when it fixed class 
rates or groupings. I could not have shown the Q-l 
results to these clay receiving points because in the observ¬ 
ance of the Q-l formula to trunk line territory you do not 
observe the same as in central territory but base the for¬ 
mula to trunk line territory on the key point only and hold 
that as a maximum back to all these intermediate points. 
I have not taken all the key points fixed by the Commission 
and attempted to match up rates to these clay receiving 
points with the rates that would apply to such points on the 
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Q-l basis. I have not shown against the clay receiving 
points the Q-l basis constructed in the way I consider it 
should be constructed. 

In prescribing the reparation basis the Commission em¬ 
ployed 16 per cent, of the published first class rate^ from 
the individual clay producing points to the individual clay 
receiving points. The receiving points were on tjie key 
point basis and so reflected grouping as indicated on my 
map exhibit bearing the reference M-2. It is my under¬ 
standing that for the future the Commission permitted the 
grouping of origin points and that the carriers, with the 
consent of the producers or shippers, used McIntyre as the 
central point and made the rates from the other producing 
points the same as from McIntyre. Thus Langley, a less 
distant point, was grouped with McIntyre in the same way 
as more distant points were also grouped with McIntyre. 
The shipments involved in this suit originated at McIntyre, 
Gordon, Dry Branch and Winthrop and I will take your 
word for it that approximately 72 per cent, of the shipments 
originated at McIntyre. 

The destinations shown on my Exhibit No. 13 are key 
points either fixed by the Commission in the Souther^ Class 
Rate Case or selected by the carriers. I did not prepare 
any corresponding exhibit to central territory. Ex- 
424 hibit No. 13 shows in each instance the average of the 
Q-l rates either on the “as published” or “as con¬ 
structed” basis is higer than the published first class rates 
on the key point basis. As to McIntyre, for instance, there 
is a difference of 3^ per 100 pounds on the 16 per cent, of 
average rate which represents 60 $ a ton, or about $21.30 
a car. The bottom part of the Exhibit No. 13 shows that 
the use of the Q-l basis to territories beyond the gateway 
results in earnings that grade down in an even manner and 
also shows that you get a different rate for the same num¬ 
ber of miles of haul depending upon the length of haul in 
the southern territory. The same situation would obtain 
to central territory and in fact applies to any mileages haul 
into official territory for those distances. Official territory 
embraces New England, trunk line and central points. So 
for equal distances south and equal distances north the 
same result would be produced to either eastern or central 
territory and in either event the rates to destinations be- 
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yond the main gateways would grade down in an even 
manner. The average distances shown on Exhibit No. 13 
are not the same as those on Exhibit No. 10 since I used on 
the latter exhibit the distances stated by the Commission 
in its report on page 326. 

In the last column on Exhibit No. 13 I deal with the earn¬ 
ings on the present rates under which Langley is grouped 
with McIntyre. I believe that the headings of the columns 
are wrong and that Langley should be where McIntyre is. 
I would like to check that as it seems to be erroneous. 

My Exhibit No. 7, being a map of the destination terri¬ 
tory in New England, depicts the destination groups estab¬ 
lished by the Commission in the Southern Class Rate Case 
in connection with the first class rates. Likewise, my 
425 Exhibit No. 8, showing destination groupings in 
trunk line territory, refers to the first class rate 
groupings. I have not meant to imply that different rates 
would necessarily apply on clay from McIntyre and other 
points during the reparation period to each of the groups 
shown on Exhibits Nos. 7 and 8. The prescribed basis on 
clay dbes not necessarily produce a different rate for each 
of those groups since under the disposition of fractions the 
various first class rate groups may fall into the same clay 
rate group. By “disposition of fractions’’ I mean that 
when you figure your percent, of first class you resolve the 
rate to the nearest whole cent in order to do away with 
decimals and fractions. As a result you may produce for 
your 16 per cent, of first class a different group than you 
have for your first class. These first class groups are also 
the groups for the second and third class rates and in fact 
apply in connection with the 13,000 items shown in the 
tariffs previously referred to. I have not attempted to 
show in any one color the precise confines of the group to 
which a single rate on clay was prescribed for reparation 
purposes. The reason for the colors was to contrast the 
different groups. 

It is a fact that in the Southern Class Rate Case the 
Commission did not issue an order prescribing the rates to 
be applied for the future but if there was anything wrong 
with the prescribed basis the carriers certainly would have 
been before the Commission long before this. No repara¬ 
tion question was involved in the Southern Class Rate Case. 
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I cannot tell offhand how many of the cases cited by me 
in which the Commission prescribed rates on varioui com¬ 
modities with percentage relation to the class rated were 
cases where the Commission was passing upon a proposal 
of the carriers to establish some basis of rate>s and 

426 where reparation was not involved. But the Com¬ 
mission can prescribe reasonable maximum rates in 

a “suspension case” as well as in a reparation case. I did 
not mean to convey the impression that the rates prescribed 
in the Richmond Mica Case were made a percentage ^>f the 
southern first class rates since the movement was from 
points in New England to Richmond. 

The rail and water class rates from the South to ^Balti¬ 
more and Philadelphia were generally increased during 
Federal Control but that was before the clay case and I 
was not interested in such rates because no rail and water 
rates were involved in the clay case. Those rates wefre in¬ 
creased as I recall because the steamship lines said their 
cost had increased and they wanted to split the differential 
from 12^ to 6<f. 

We advocated the establishment of the southern brick 
scale on clay and its use as a yardstick to fix the rates to 
eastern territory. That basis would have produced an 
equality of rates mile for mile to the East and the West. 
In later cases, especially in the Eastern Class Rate Case, 
I appeared for a large group of shippers and advocated 
the fixation of commodity rates on percentages of the first 
class rates and I have followed that policy throughout ex¬ 
cept on certain commodities. I do not see any difference 
in these two positions since after the Commission fixe^l the 
class rates the carriers as well as the shippers agreed that 
a reasonable basis for most commodities would be a rela¬ 
tionship to first class, but very few of us had come around 
to that view point at the time the clay case was heaijd al¬ 
though the southern class rates were already in effect. 

The only element I can think of which would have to be 
offset against the element of traffic density in order tp get 
a true picture of the relative expense of doing )busi- 

427 ness in two territories is the element of investment. 
I do not think it could be possible for that element to 

be included in Exhibit No. 32 in the Vanderbilt Casi be¬ 
cause we have never been able to get the freight investment 
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of any road in eastern territory. My figures do not show 
traffic density per mile of track since that means nothing 
and the Commission will not use it. 

Traffic density does not make any allowance for operating 
conditions. Any operating difficulties in one territory as 
against another are reflected in “Freight Operating Ex¬ 
pense’* and if you take this expense and divide it by the car 
miles or ton miles you would secure the freight expense per 
car o^ per ton mile. This Exhibit No. 32 contains the 
freight revenue per mile of road and shows for central 
territory in 1927 a figure of $26,329.36 as against $39,351.95. 
You get 10.35 mills per ton mile for central territory and 
11.74 mills per ton mile for trunk line territory. This 
showing does not necessarily indicate that the rate level is 
higher in trunk line territory since it may reflect, for ex¬ 
ample, a division of rates from Pacific Coast points. 

The Commission fixed the same level of class rates from 
the Atlantic to the Mississippi River in the Eastern Class 
Rate Case with 5 per cent, for group A—New England, and 
10 per cent, higer for group B. The Commission prescribed 
a higher level of rates for trunk line territory than for 
central territory on bricks, coal, sand and lime and pre¬ 
scribed a single level of class rates for both territories. 

Exhibits Nos. 31 and 32 in the Vanderbilt Case show an 
average revenue per ton of freight for 1927 of $1.40 in cen¬ 
tral territory and $1.29 in trunk line territory and the 
average hauls for those respective figures are 135.51 miles 
in central territory and 110.02 miles for eastern trunk 
428 1 line territory. While you might expect a higher rev¬ 
enue for the longer haul still I would not say you 
might expect the difference shown, for this difference in 
haul of about 25 miles. 

In determining what methods you would employ to de¬ 
termine the relative level of two rates from a common point 
to two different territories on a mile for mile basis you 
would have to consider whether it was a point to point rate 
or a group to group rate; if it is a point to point rate then 
a mileage basis would be very indicative. If it is a point 
to point rate in one case and a group to group rate in an¬ 
other case you could not make the comparison. When the 
rate on clay is based on a percentage of first class I think 
it would be fair to consider the average first class rates to 
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all points in the class rate group even though no clay re¬ 
ceiving points are in that group, since such groups were 
established for all class rate traffic. If you want tc\ com¬ 
pare the clay rates to central territory with the clay rates 
to trunk line territory you should apply an average dis¬ 
tance to points in each of the groups provided both rates 
are constructed in the same way. I did not think it Neces¬ 
sary to make a showing upon the Q-l bais to central terri¬ 
tory. The purpose of my Exhibit No. 13 was to show that 
when you consider, as the Commisison did, the enormous 
extent of the groups in the East it was not fair to measure 
the going rates from such groups by basing them on the 
distance from the key points alone. To illustrate my con¬ 
tention that the Commission could not have properly ap¬ 
plied the Q-l formula to the East, I will take the Syracuse 
group shown on Exhibit No. 28. If your Syracuse group 
were based on an average distance to the points in It the 
situation would be different. But it was not since the rate 
to that group was based on the distance to Syracuse, 
429 which is in the extreme northern part. If the Com¬ 
mission or the carriers had adopted groups for east¬ 
ern trunk line territory similar to those in central territory 
and based the first class on the average distance tcj and 
from such groups and then taken 16 per cent, of the result¬ 
ing first class rates, you would get less than the 34.4 shown 
as the average rate on Exhibit No. 13 as against th4 33^, 
which is the average rate based upon the rates to thN kep 
point and held as maxima at all the intermediate points. 

It is true that the exhibit shows a higher basis of rates 
under the Q-l as published and the Q-l as I would construct 
it. But this refers to the Key point only and does not show 
the intermediate points which would be less than the key 
point level. Take the difference as to Scranton and Syra¬ 
cuse, which is about 15^, first class being $2.00 to Scranton 
and $2.15 to Syracuse. If you split the Syracuse group 
into groups as in central territory you would get less than 
$2.15 to Syracuse and to those intermediate points and a 
lower basis than shown on the Q-l formula. I did not use 
the Q-l formula for clay since the class rate groups were 
not constructed for clay but for everything. 

While the clay rates shown on defendants’ Exhibit No. 9 
were not made with relation to class rates, still if you leave 
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out your L-2 arbitraries on your class rate scale yon get 
a distorted picture and instead of getting 20.4 per cent, of 
first class you may get 15 per cent., since the L-2 arbitraries 
shown in the supplemental report in the Southern Class 
Rate Investigation, at 128 I. C. C., are quite substantial. 
The commodity rates from Florida are constructed with a 
view to the disability in that State so you must not com¬ 
pare them with a yardstick that does not reflect that dis¬ 
ability. 

Nothing that I have said in my testimony as to the 
430 class rates to the key points in the East is intended to 
take issue with the following findings of the Com¬ 
mission in the case of Cotton, Woolen, Knitting Factory 
Products, 2111. C. C. 692, at page 787: 

‘ 4 However, from the South to trunk-line and New Eng¬ 
land territories the present class rates are considerably 
below the basis produced by the application of the K-2 and 
Q-l scales, either because of the prescription of lower group 
rates or because the rates from the Carolinas were not 
treated in the southern class-rate revision. The result is 
that in many instances the application of fourth class from 
the South to destinations in the East would produce rates 
actually lower, mile for mile, than the third-class rates 
within the North. The substitution of constructive class 
rates from the South to the East based on the K-2 and Q-l 
scales is necessary to produce a fair and reasonable adjust¬ 
ment. 9 ’ 

And further, at page 694: 

“But the two major manufacturing sections of the coun¬ 
try are in New England and in the Piedmont region of the 
Southeast, particularly in the Carolinas, Alabama and 
Georgia. ’ ’ 

As to the key points, my Exhibit No. 13 shows that rates 
constructed on the K-2 and Q-l scales to the East would 
produce a higher basis than the actually published class 
rates, but as I was considering the groups as a whole the 
reverse would be true. I do not know what the Commission 
had before it in the cotton piece goods case, or whether it 
had before it this specific question. Whether the Commis¬ 
sion had before it the first class rates to all of these inter¬ 
mediate points in the cotton goods case, I don’t know. 

As I show on my Exhibit No. 13 the key rates are lower 
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than the Q-l formula to the key points but I again s^y that 
the Commission has not given its approval in t^ie Q-l 

431 formula to these large groups, observing the Syra¬ 
cuse rate, for example, back to Scranton, and |;hat is 

what I am talking about. 

Referring back to the showing of car mile earnings in my 
Exhibit No. 10. This exhibit was prepared to shoV that 
under the adjustment under attack the car mile earnings 
either remained stationary or increased with distance, and 
I took the figures for the average distance and rates bhown 
on page 326 of the Commission’s decision ancfl then 

432 added the two other columns. These differences in 
car mile earnings came about in this way as to Rich¬ 
mond only. For example, the reparation rate from Mc¬ 
Intyre to Richmond was $5.40 and the present rate is $5.00, 
and from Langley the reparation rate was $4.80 and the 
present rate is $4.20. So that will account for those differ¬ 
ences in car mile earnings, although the McIntyre distance 
is greater than the Langley distance. The exhibit shows a 
distance from McIntyre to Richmond of 434 miles, while 
Exhibit No. 13 shows the exact mileage of 568 miles and 
from Langley 435 miles. The distance on Exhibit No. 10 
is a group distance. I am having the exhibit rewritten and 
will file it later. 

Further Cross Examination. 

By Mr. Cross: 


It is true that I made the point that the haul in the South 


going to eastern territory was less than the haul iyi the 
South going to central territory. From McIntyre, Georgia, 
from which some 72 per cent, of our shipments move<^, the 
distances in southern territory going to the East wer^ sub¬ 
stantially the same as in going to central territory. 1] con¬ 
sider significant the three statistical showings on Exhibits 
Nos. 31 and 32 in the Vanderbilt Case, to which I referred 
yesterday in answer to defendants’ challenge to show any¬ 
thing in the record that the Commission might have con¬ 
sidered in prescribing lower rates to the East than to cen¬ 
tral territory. Those items may have had a very important 
consideration in the fixation of the rates but I do not know 
what weight the Commission lent to each of them. It is 
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true that net operating income includes the income from 
passenger service, baggage service, dining car service, and 
mail service as well as from freight service. 

Q. Now, can you point out in either of the Corn- 

433 mission’s decisions in the Vanderbilt Case where any 
reference is made to the showing of record as to 

“Net Operating Income”. 

(The foregoing question, the plaintiff by its Counsel, ob¬ 
jected to upon the ground that the Commission could not 
set forth in its reports all of the facts on which it relied; 
but the Court overruled said objection.) 

I do not find any reference in the reports to that showing 
nor do I find any reference in the reports to the next item 
cited by me of “Revenue Per Ton”. 

I have stated that my third item, viz., “Traffic Density”, 
did not reflect cost of operation or the money invested in 
the plant. As to this item the Commission said in its first 
report in the Vanderbilt Case in 167 I. C. C. at pages 333- 
334: 

“Complainants introduced operating statistics for the 
year 1926, which show that the traffic density in central 
territory and in trunk line territory, and between those 
territories, is greater than within the South. They also 
show a somewhat lighter density in New England territory 
than in any of the others, including the South. The traffic 
density in trunk line territory is shown as exceeding that 
in central territory. For that reason complainants assert 
rates to trunk line territory might properly be less than to 
central territory. Testimony on behalf of the Michigan 
Paper Mills Traffic Association, intervenor, supported by 
exhibits, questions the accuracy of the particular exhibits 
primarily because of improper allocation of some of the 
northern carriers as interterritorial or intraterritorial 
lines. Complainants, however, seek no lower basis of trunk 
line territory than may be found reasonable in central terri¬ 
tory. In Iron and Steel Articles , 155 I. C. C. 517, 563, we 
found that costs of construction are heavier and 

434 operating conditions more severe in trunk line than 
in central territory due to the mountain ranges which 

traverse the former; but we stated that this disadvantage 
of the trunk lines is probably fully compensated by their 
greater traffic density.” 
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In referring to the Commission’s findings as to the first 
class rates in the Southern Class Bate Case I omitted read¬ 
ing the following paragraph which appears in the last de¬ 
cision in that case at 128 I. C. C. 591: 

“One of the important issues in the proceeding is the 
relation of the through rates between central territory and 
southern territory to the all-rail rates between trunk line 
and New England territory on the one hand and southern 
territory on the other hand. Were it not for the existence 
of water-rail or rail-water-rail routes from trunk line and 
New England territories, their all-rail rates should be the 
same for like distances as the rates to and from central 
territory.” 

My deletion of the foregoing paragraph was neither a 
coincidence nor was it deliberate. 

Thereupon plaintiff rested. 

Colloquy 

The Court: May I ask the technical meaning of these 
terms water-rail and rail-water-rail routes? 

Mr. LaRoe: That means where the route is partly by 
rail and partly by water. For example, a steamer may 
haul class rate traffic from Savannah, Georgia to New York 
City and the New York Central Railroad take it from there 
to Mechanicville. That would be a “water-rail route”. 
After the railroad hauled the traffic from an interior point 
to Savannah the steamship line takes it to New York and 
the New York Central Railroad takes it to Mechanieville, 
that would be a “rail-water-rail route”. The Corn- 
435 mission has no jurisdiction over port to port ocean 
rates but it has jurisdiction over rail and wai;er or 
rail-water-rail routes regardless of the proprietary o^* cor¬ 
porate relationship between the participating carrier if 
there has been some sort of contractual or continuous ar¬ 
rangement for the hauling of the through traffic ov^r the 
respective routes. 

R. J. Beggs, a witness on behalf of the defendants, being 
recalled, testified further in substance as follows: 


354 I CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 

i Direct Examination (resumed) 

By Mr. Cross: 

In a number of cases the Commission has fixed rates from 
the South to eastern and central territories by using a per¬ 
centage relationship to the first class rates with the direc¬ 
tion that the first class rates employed as a base to the 
East be made in precisely the same manner as the first class 
rates prescribed to central territory in the Southern Class 
Rate case. The result in each of these cases was that the 
Commission prescribed the very same level of rates to 
eastern points as it found reasonable to points in the cen¬ 
tral states. The cases I have in mind are the Florida Rail¬ 
road Commission Case, 177 I. C. C. 735, dealing with the 
rates on fresh vegetables; Burch vs. Railway' Express 
Agency, 190 I. C. C. 520, dealing with the rates on straw¬ 
berries; the decision in 191 I. C. C. 257 dealing with the 
rates on fresh meats and packing house products; the de¬ 
cision in 191 I. C. C. 435, dealing with the rates on water¬ 
melons ; the Carolina Shippers Association Case, 196 I. C. C. 
781, dealing with the rates on potatoes; the decision in 197 
I. C. C. 738, dealing with the rates on newsprint paper; the 
decision in 204 I. C. C. 319, dealing with the rates on non- 
ferrous metals; the Florida Railroad Commission Case, 
144 I. C. C. 624, dealing with the rates on citrus 
436 fruits; and the decision in 211 I. C. C. dealing with 
the rates on Cotten, Wool and Knitting Factory 
Products. This last case is the last decision of the Com¬ 
mission to my knowledge dealing with the rates between the 
South and the North. In all of these cases the Commission 
prescribed the dry land or central territory level to eastern 
points and not the water depressed level which was pre¬ 
scribed on clay. 

Cross Examination 

By Mr. LaRoe: 

I do not say that citrus fruit and vegetables are similar 
to clay from a traffic or transportation point of view, but I 
think the Commission in dealing with any general question 
of rates between the South and the North must give con¬ 
sideration to the same level of rates from one territory to 
another. As I explained yesterday, the publication of uni- 
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form percentages of the published first class rates upon 
the great preponderance of the commodities moving from 
the South to central and eastern territories was done volun¬ 
tarily by the carriers and is within their discretionary 
power. 

I am not prepared to agree with your assumption ^hat in 
not a single instance have the carriers made rates 0n the 
basis which we are here contending is proper. I could quote 
to you from the tariff where the dry land basis is darried 
and recite hundred of items carried on the dry land basis. 
To pick each one out and say which was voluntarily put in 
and which was put in by order of the Commission it would 
take time to do. I will say that when the question goes to 
the Commission and they have to deal with preferences, 
prejudices and discrimination they see fit to and have in 
the cases cited by me prescribed an identical basis. That 
does not hold with the railroads when they act voluntarily. 

It may be true that in the numerous cases before 
437 the Commission on citrus fruit, strawberries and 
watermelons the carriers have stressed the unusual 
terminal expense at New York, Philadelphia and Balti more. 
It is a fact that there are excessive terminal expenses at 
those points on such commodities but I do not see aiiy dif¬ 
ference in the situation at New York and the situation at 
Chicago. Where the transportation conditions are similar 
with respect to one territory versus the other the Commis¬ 
sion is bound to give consideration to those elements. It is 
the same as to clay, watermelons, citrus fruit and so forth. 
The terminal expense of one against the other does not have 
anything to do with the level of the rates from one territory 
to the other. If we had been making the clay rates volun¬ 
tarily I cannot say whether they would have been related 
by uniform percentage to the published first class rates. 
We may have. I cannot say. I do not know anything about 
the rate adjustment on ground fire clay to the North or 
what was back of it if the carriers did, as you state, place it 
on the basis of 17% per cent, of first class. 

If the Commission followed a given line of procedure 
with respect to the rates on peaches, watermelons and 
strawberries to the North I would not feel bound, as a 
traffic man, to follow that same procedure on other com¬ 
modities. 


356 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS* 

Redirect Examination. 

By Mr. Cross: 

While Mr. LaRoe has simply referred to the decisions of 
the Commission dealing with perishable commodities the 
cases cited by me also embrace decisions of the Commission 
prescribing the same rates to the East as it found reason¬ 
able to central territory upon stone and marble, both of 
which are extremely low grade commodities. 

By Mr. Eshelman: 

The rates on brick, cement and iron or steel articles be¬ 
tween the South and the North are on the same level 
438 to trunk line territoiy as to central territory. 

' From the following quotations from the Commis¬ 
sion’s decision in Florida Railroad Commissioners vs. A. & 
R. R. R . 147 I. C. C. at pages 624 and 625, where the Com¬ 
mission refers to its action in the Georgia Peach Case and 
then makes its findings with respect to citrus fruit rates it 
is apparent that the Commission does not make any men¬ 
tion whatever of the element of terminal service. It there 
said: 

“To destinations in trunk line and New England terri¬ 
tories the rates prescribed were 47 per cent, of constructive 
first class rates, slightly higher than those actually in effect, 
based upon the same factors for like distances north and 
south of the Virginia cities as were applied north and south 
of Ohio River gateways on traffic to central territory. 

“The rates to trunk line and New England territories in 
that case were not based upon the actual first class rates 
because the latter for all-rail movements were made lower 
because of competition with rail-water-rail routes whereas 
no substantial movement of peaches from the origins in¬ 
volved to destinations in trunk line and New England terri¬ 
tories by water was shown. 

“The situation with respect to citrus fruits appears to 
be similar, there being in recent years comparatively little 
movement by water. Therefore, if the class rates are to be 
used as a basis for comparison with the present rates on 
citrus fruits or for the purpose of constructing rates for 
the future on that commodity, revision of such class rates 
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to trunk line and New England territories to accord with 
the basis applied to central territory should be madle.” 

The same is true as to the Consolidated Stone Cose, 200 
I. C. C. 65, where the Commission stated at page 105: 


439 “We made the first class rate from southern ter¬ 
ritory to trunk line and New England territories 
lower, mile for mile, than the rate from southern territory 
to central territory because of the influence of rail-water- 
rail route to trunk line and New England destinations. It 
is not shown that water transportation is a factor in con¬ 
nection with the movement of stone between the North and 
the South. Consequently, to construct stone rates by apply¬ 
ing approved percentages to the key rates instead of to 
rates constructed by the use of the K-2 and Q-l scales pre¬ 
scribed in the southern division will be unduly favorable to 


shippers of northbound interterritorial traffic.” 

Thereupon defendants rested. 

Mr. LaRoe: I wish to offer plaintiff’s corrected Exhibit 
No. 10. Plaintiff’s Exhibit No. 5, which I understand de¬ 
fendants have checked and found correct, shows in the first 
column “Principal Amount of Reparation”. The second 
column shows “Interest from Dates Charges were paid to 
November 27, 1934”, that being the date in the Commis¬ 
sion’s order awarding reparation in this case. In other 
words, that is the basis upon which the railroads were to 
pay under that order. You will notice in the last column 
we show the total of both principal and interest figures to 
that date, November 27, 1934. So, your Honor, I t^ke it if 
a jury in this case were to render a verdict in our fa^or, and 
if your Honor should instruct such jury that the amount of 
reparation usual in such cases under the law is the differ¬ 
ence between the rate paid and the unreasonable rate 
charged, your Honor would charge the jury that the amount 
due as of November 27, 1934, would be $9,691.49 with inter¬ 
est at six per cent, to whatever time the payments may be 
made. 


Now I should like to also call your Honor ’i atten- 
440 tion to the part of the exhibit under the word 
‘ 1 route ’ ’. That is quite important because these dam¬ 
ages have to be allocated as between carriers which actually 
participated in the transportation and there was quite a 
number that moved over the Central of Georgia Railway 
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Company, Southern Railway Company, Norfolk and West¬ 
ern Railway Company, The Pennsylvania Railroad Com¬ 
pany, and the Delaware and Hudson Company, and the or¬ 
der against those companies for the payment of damages 
would he $9,691.49 in the aggregate as of November 27,1934, 
with such interest as your Honor deems appropriate. Then, 
the other routes figure out just the same way. This ex¬ 
hibit has been very carefully checked against the freight 
bills and is accurate and has been checked by the railroads 
so there is no question whatever as to the amount. 

Thereupon plaintiff moved for a finding as prayed for in 
the petition and more specifically set out in plaintiff’s Ex¬ 
hibit No. 5 awarding such sums to the plaintiff with inter¬ 
est at six per cent. 

The Court: Do you gentlemen wish to sum up your case 
or argue the matter? 

(After discussion between the Court and Counsel the fol¬ 
lowing transpired). 

The Court: I think that I will go on with the testimony 
in the other cases. We will complete the records in those 
cases before we go on with the arguments. We will follow 
that course. 

(Thereupon at three o’clock p. m. adjournment in the in¬ 
stant matter was taken until ten o ’clock a. m. Friday, March 
13, 1936). 

441 | Washington, D. C. 

Friday, March 13, 1936. 

Before 

Honorable JAMES M. PROCTOR: 

Met pursuant to adjournment. Same appearances as 
heretofore noted. 

Mr. Marshall, Counsel for plaintiffs in Case No. 84827— 
Castanea Paper Company and New York & Pennsylvania 
Company vs. The Baltimore and Ohio Railroad Company, 
et al.—offered in evidence the report and order of the In¬ 
terstate Commerce Commission filed and entered on July 
12, 1930, in Docket No. 20482—R. T. Vanderbilt Company, 
Inc. vs. Atlantic Coast Line Railroad, et al.—and report and 
order of the Interstate Commerce Commission filed and 
entered July 3,1933 in the same case, and the corrected rep¬ 
aration order of the Interstate Commerce Commission en- 
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tered January 8, 1934 in the same ease certified by the Sec¬ 
retary and under the seal of the Interstate Commerce Com¬ 
mission. 

Mr. Cross: May we have the same objection and excep¬ 
tion to that as we have previously noted? 

The Court: Oh, yes. We will follow the same course, that 
is, we will follow the same course as far as I am concerned 
in this case as we did in the case which we have finished 
hearing, that is, subject to the concluding arguments, and 
as far as I am concerned it may be understood by counsel 
on both sides that any objection made by them will cover 
the particularly line of testimony objected to without re¬ 
peating the objection and that an exception will follow as a 
matter of course so you need not take any time on that. 

(Thereupon the documents referred to were received in 
evidence as “Castanea Paper Co., et al. vs. Baltimore & 
Ohio R. R. Co. et al., Plaintiffs’ Exhibit No. 1”.) 
442 And thereupon, further to maintain the issues on 
their part joined, plaintiffs produced as a witness, 
N. A. Myers, who, being first duly sworn, testified in sub¬ 
stance as follows: 

I am Chief Accountant for both the Castanea Paper Com¬ 
pany and the New York & Pennsylvania Company. I am 
familiar with the proceeding before the Interstate Com¬ 
merce Commission involving the rates on clay fron^ south¬ 
ern points to Johnsonburg and Lock Haven, Pa. apd after 
the conclusion of that proceeding prepared clainj state¬ 
ments which have recently been revised so as to ma|e com¬ 
putations of accrued interest up to February 23,1934, which 
was the date upon which the Commission directed th^t repa¬ 
ration be paid. These computations are correct to the best 
of my knowledge and belief. 

Mr. Marshall: You Honor, Counsel for defendants and I 
have agreed upon a stipulation which sets forth the princi¬ 
pal amounts of each of these claims according to the routes 
and movements and shows the interest computed up to Feb¬ 
ruary 23, 1934 and the respective totals. That stipulation 
has been signed by myself and by counsel for defendants. 

(Thereupon the document referred to was received in 
evidence as “Castanea Paper Co. et al. vs. Balto. & Ohio 
R. R. Co., et al., Plaintiffs’ Exhibit No. 2”). 

I received from the Secretary of the State of Delaware 
certified copies of incorporation of the Castanea Paper Com- 
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pany and the New York & Pennsylvania Company in that 
State. 

(Thereupon the documents referred to were received in 
evidence as “Castanea Paper Company, Plaintiffs’ Exhibit 
No. 3” and “New York & Pennsylvania Company, Plain¬ 
tiffs’ Exhibit No. 4”). 

Mr. Bogley: Defendants admit that the Baltimore and 
Ohio Railroad and the Pennsylvania Railroad operate in 
and through the District of Columbia. 

443 Thereupon, to maintain the issues on their part 
joined, defendants produced as a witness, R. J. 

Beggs, who, being first duly sworn, testified in substances 
as follows: 

I am Assistant to the Freight Traffic Manager of the Bal¬ 
timore and Ohio Railroad and have prepared an exhibit 
showing the prescribed clay rates to Johnsonburg and Lock 
Haven, Pa. from various southern points contrasted with 
the prescribed clay rates for comparable distances to the 
central states. The rates shown on that exhibit are correct 
and conform with the rates published and on file with the 
Interstate Commerce Commission. This exhibit is similar 
to my Exhibit No. 3 dealing with Mechanicville. 

The Court: As a matter of convenience defendants’ ex¬ 
hibits will run consecutively in numbering, it being under¬ 
stood that they are in no way identified with the so-called 
Mechanicville proceeding. 

(Thereupon the document referred to, entitled “State¬ 
ment Showing that the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Johnsonburg and 
Lock Haven, Penna. in Eastern Territory Than for Simi¬ 
lar Distances to Central Territory”, was received in evi¬ 
dence as Defendants’ Exhibit No. 14.) 

My next exhibit deals with the situation from a destina¬ 
tion group standpoint and shows the Scranton-Altoona 
group, in which Lock Haven is situated, contrasted with a 
group in central territory. It also shows the Johnsonburg 
group in which Johnsonburg is situated and contrasts that 
group with another group in central territory. The dis¬ 
tances to the contrasted groups are substantially the same. 
This exhibit is similar to my Exhibit No. 4 dealing with the 
Mechanicville destination group. | 

(Thereupon the document referred to, entitled 

444 “Statement Showing That the Commission Pre- 
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scribed a Lower Level of Maximum Reasonable Rates 
to Eastern Territory Than to Central Territory”, was re¬ 
ceived in evidence as Defendants’ Exhibit No. 15.) 

Mr. Marshall: Is it the purpose of the defendants to put 
into the record in this case the other exhibits to which you 
have referred? 

Mr. Cross: I understand that would not be necessary, 
your Honor, to repeat all that testimony. 

The Court: No. I think, however, Mr. Cross, if you 
would indicate this it would be helpful. Is it your desire to 
have all the evidence taken in the other cases considered in 
this case in addition to these exhibits? 

Mr. Cross: Yes, sir. 

The Court: And I suppose omitting the particular exhibits 
analogous to these which refer to the Mechanicville groups ? 

Mr. Cross: Yes, sir, because it is our view that all of the 
evidence relates to the issue in all the cases. 

The Court: That will be understood, then, Mr. Marshall, 
and we won’t have to duplicate that. 

Cross examination 

By Mr. Marshall: 

My Exhibit No. 14 cannot be identified with any specific 
exhibit before the Commission since the rates dealt with 
are those prescribed in the Commission’s report. Hojwever, 
a large preponderance of the mileages and of the prescribed 
first class rates on the exhibit are probably a matter pf rec¬ 
ord in Defendants’ Exhibit No. 1. 

The purpose of the exhibit is to show the distance from 
these Georgia and South Carolina points to Johnsonburg 
and Lock Haven compared with distances to points ih Cen¬ 
tral territory; and, then it shows the rates prescribed 
445 by the Interstate Commerce Commission for applica¬ 
tion on clay to these respective points; and, of course, 
it shows that the rates to the eastern points are lower from 
forty to sixty cents per ton than to points in central terri¬ 
tory where the distances are comparable. 

The rates shown to Johnsonburg are the specific point to 
point rates prescribed for reparation purposes by the Com¬ 
mission. The distances shown to points in central territory 
are point to point distances. The group to group distances 
appear on my Exhibit No. 15, where we deal with the group 
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of origin, the group of destination, and the average dis¬ 
tances. 

Jamestown and Dunkirk, N. Y. are considered to be in 
central territory on traffic from the South arriving at offi¬ 
cial territory gateways in central territory, such as Cin¬ 
cinnati. The short line distance from the Georgia origins 
to Jamestown and Dunkirk would make through Cin¬ 
cinnati, so that all of the haul north of the Ohio River would 
be through central territory. It is my recollection that 
neither Dunkirk nor Jamestown were designated as key 
points in the Commission’s decision in the Southern Class 
Rate Case, and are not within the confines of rate groups 
established in connection with the key points. 

I believe it is a fact that some of the shipments involved 
in this case to Johnsonburg moved through Cincinnati and 
so moved through central territory and also through trunk 
line territory because Johnsonburg is located in the latter 
territory. 

Buffalo is in central territory on traffic from the South 
via Cincinnati. The rate prescribed by the Commission to 
Buffalo was $7.20 a ton. On my exhibit I am dealing wholly 
with the rates prescribed by the Commission for applica¬ 
tion on past shipments of clay. 

446 (Thereupon plaintiffs, by their Counsel, object to 
the receipt of Defendants’ Exhibit No. 14 on the 
ground that it did not tend to prove the contention in sup¬ 
port of which it was offered, but the Court overruled the 
objection and an exception was noted.) 

My Exhibit No. 15, through comparison of the Scranton- 
Altoona group with the Youngstown-Alliance group in cen¬ 
tral territory, purports to show that the Commission pre¬ 
scribed a lower level of maximum reasonable rates to east¬ 
ern territory than to central territory. The Scranton-Al¬ 
toona group is a combination of groups considered in the 
Southern Class Rate Case and embraces the points to which 
the Commission prescribed rates on clay of $6.20. Lock 
Haven is in Group 3, which is the Scranton group. The area 
shown on the exhibit in the Scranton-Altoona group is the 
area in trunk line territory to which the Commission pre¬ 
scribed the $6.20 rate and there are no other points in that 
territory to which the same rate was prescribed. 

The average distance to the Scranton-Altoona group was 
determined by taking the short line distances from Mein- 
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tyre, Ga. to all the points shown on Exhibit No. 5 and divid¬ 
ing the total by the number of points. This gave the aver¬ 
age short line distance to the group. There was no selec¬ 
tion whatever of the points shown since we endeavored to 
spot points that were representative of the destination area. 
Doubtless there are many other points in the area which do 
not appear on the exhibit and were not employed in our 
computations, but I think that if we had used them a.11 the 
average distance would be substantially the same as we have 
shown since the selected points are scattered throughout 
the group in an uniform way. I know from general experi¬ 
ence that when you take points fairly representative 
447 of the group the result is the same as if you take all 
the points in the group. The points in Group No. 3 
are reached through the gateways of Potomac Yarjf and 
Hagerstown, Md. Absolutely the same methods weife fol¬ 
lowed in connection with the Johnsonburg group, wpich is 
Group No. 5, on Exhibit No. 5, as I have described for the 
Scranton-Altoona group. The average short line distance 
shown to the Johnsonburg group is only to those points 
shown in Group No. 5. To Johnsonburg the short line gate¬ 
way was Hagerstown and possibly Kenova, W. Va. in some 
instances. 

On a movement from the South to trunk line territory the 
gateway might be Potomac Yard, Lynchburg or Richmond. 
The distance up to the gateway would be through southern 
territory which is supposed to be a higher rated territory 
than trunk line territory. It is higher rated as to class rates 
but there are a number of commodity rates in the South 
lower than such rates in the North. The first class rates in 
southern territory are about 138 per cent, of the first class 
rates in eastern territory. If the distance in the South is 
greater to one gateway than to another then for the same 
total haul from the South to the North the rate under the 
dry land basis, viz., the K-2 Q-l formula would be higher 
for the route embracing the greater distance in southern 
territory. 

The Court: The testimony and exhibits introduced by 
Witness Bonn in the Mechanicville case will be imported 
into all of these cases. 

Thereupon defendants rested. 

Thereupon, to maintain the issues on their part joined, 
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the plaintiffs produced as a witness T. D. Geoghegan who, 
being first duly sworn, testified in substance as follows: 

Mr. Marshall: I am in doubt, your Honor, as to 

448 how the arrangement stands with respect to the use 
in this case of the testimony of witnesses given in the 

so-called Mechanicville case, particularly the oral testimony 
of witnesses there. 

The Court: That will be considered as now imported in¬ 
to this case. Some parts of it, of course, which relate par¬ 
ticularly to that case and which may not for that reason be 
pertinent to this need not be included but nevertheless as a 
matter of convenience it will be all considered in this case 
for su^h reference as Counsel on either side may wish to 
make to it and without prejudice to your right to supple¬ 
ment it by further cross examination of such witnesses. It 
may appear that Counsel in the Mechanicville case were 
acting as your Counsel in interrogating Mr. Geoghegan. 

Direct examination 

By Mr. Marshall: 

When the tariffs were first published on January 15th, 
1928 carrying into effect the findings of the Commission in 
the Southern Class Rate Case, Lock Haven was in the Ro¬ 
chester Group shown in Agent Curlett’s Tariff I. C. C. A- 
201. The Rochester Group is indicated in my Exhibit No. 8 
in the West Virginia Pulp & Paper Case. On May 1, 1929 
by supplement No. 34 to that tariff Lock Haven was can¬ 
celled out of it and transferred to Agent Curiett’s I. C. C. 
A-20Q and made a station in the so-called Scranton Group. 

The remarks I made upon Defendants ’ exhibits in the 
West Virginia Pulp & Paper Case, which were similar to 
defendants’ exhibits Nos. 14 and 15, would apply equally to 
these latter exhibits. In considering exhibits 14 and 15 I 
think from a traffic standpoint that you cannot consider 
these things unless you do as the Commission does and con¬ 
sider the groups as a whole. Those groups are shown on 
my Exhibit No. 8 in the previous case. Exhibits Nos. 14 and 
15 do not show the average distance to all points in 

449 those groups, which is a cardinal principle of the 
, Commission in considering group rates. My map 

exhibit No. 8 connects with my exhibit No. 13 showing all 
of the key points in the entire trunk line and New England 
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territories. On my exhibit No. 13 we show five key points 
in New England and forty key points in trunk line terri¬ 
tory. Those are all the key points in the two territories. 
But when you come to the rates from Richmond and Lynch¬ 
burg, which are the gateways to this large stretch of terri¬ 
tory, the rates are separately established to 768 key points 
in New England and 3,026 key points in eastern trunk line 
territory, so you will see that in considering this whole ad¬ 
justment the size of the groups has a very important part 
to play in the question of rates to those groups. In the 
maintenance of those groups if the rates are based on key 
point rates you have to reduce the key point off in the ex¬ 
treme more easterlv section as in this case to get a fair 
average. You would not get a fair average unless the key 
point was practically in the center of the group and the 
stations were distributed uniformly about that point,, The 
division of this immense territory into 768 key points in 
New England and 3,026 key points in trunk line territory is 
the result of the order of the Commission in the Eastern 
Class Rate Investigation, 164 I. C. C. 314. All of those 3026 
key points are included within the area covered by my Ex¬ 
hibit No. 7 and my Exhibit No. 8, but when it came to fix¬ 
ing the rates from the gateways to those points, they divided 
them up into thirty-seven hundred or thirty-eight hundred 
key points as contrasted with fifty-four or fifty-five key 
points shown on Exhibit No. 7 and Exhibit No. 8, and this 
confirms my statement that you cannot consider this class 
rate adjustment unless you consider the enormous group 
shown in Exhibits Nos. 7 and 8. 

450 Cross examination 

By Mr. Eshelman 

When I referred to 3,026 key points I was referring to 
key points prescribed or employed in the Eastern Class Rate 
Case and not to key points prescribed or employed in the 
Southern Class Rate Case. 

The interterritorial class rates between the South and the 
North were prescribed in the Southern Class Rate Investi¬ 
gation. In their construction the Commission did not em¬ 
ploy the eastern class rates but prescribed a higher inter¬ 
territorial rate basis than it did wholly within northern ter¬ 
ritory. The Commission did not use the eastern class rates 
to add to the southern class rates but used the Q-l formula 
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for movements north of the river. As I have pointed out, 
if the Q-l formula was to be applied into trunk line terri¬ 
tory the whole grouping arrangement would have to be 
broken up. 

By Mr. Cross: 

I do hot believe that very many computations would have 
to be made to secure the short line distances from McIntyre 
to those 3,000 key points that I spoke of since the short line 
distances are all published to and from each gateway. You 
add the two factors together and a good rate clerk could 
make perhaps 10 computations a minute. In presenting a 
case to the Commission involving group rates I have to use 
an average distance based on the distances to all points in 
the group. That is my invariable practice in such cases. 

Thereupon the plaintiffs rested. 

451 Mr. Winn, Counsel for plaintiff in Case No. 85328, 
D. M. Bare Paper Company vs. Macon, Dublin & Sa¬ 
vannah R. R. Co., et al., offered in evidence a certified copy 
of page 401 of the Pennsylvania Railroad Company’s an¬ 
nual report showing that it operates through the District of 
Columbia. 

(Thereupon the document referred to was received in 
evidence as Plaintiff’s Exhibit No. 1.) 

Mr. Winn then offered in evidence certified copies of the 
decisions of the Interstate Commerce Commission in the 
Vanderbilt Case, 167 I. C. C. and 194 I. C. C. 

(Thereupon the documents referred to were received in 
evidence as Plaintiff’s Exhibit No. 2.) 

Mr. Winn then offered in evidence certified copies of the 
reparation orders of the Commission covering the claim of 
the plaintiff. 

(Thereupon the document referred to was received in evi¬ 
dence as Plaintiff’s Exhibit No. 3.) 

Mr. Winn then offered in evidence two stipulations duly 
certified between the railroads and the plaintiff as to the 
amounts of reparation called for under the Commission’s 
findings in the Vanderbilt Cases. 

(Thereupon the documents referred to were received in 
evidence as Plaintiff’s Exhibit No. 4.) 

Thereupon to maintain the issues on its part joined, the 
plaintiff produced as a witness Emory B. Ussery who, being 
first duly sworn, testified in substance as follows: 


WEST VIRGINIA PULP AND PAPER CO. ET AL. 


367 


Direct examination 
By Mr. Winn: 

I am a Traffic Analyst and Lawyer and frequently make 
checks of railroad claim statements. The statements which 
you have handed me are copies of claim statements Nos. 
6-001-F and 3-021-F contained in the stipulation filed as Ex¬ 
hibit No. 4. These statements show detailed intorma- 
452 tion as to each car which moved and the da^es on 
which the charges on each car were paid, the amounts 
of those charges, and the amounts which have been paid 
under certain other bases. The difference between what 
should have been charged and the rate as charged is also 
shown along with the route over which the car moved. 

The statement you now hand me shows the amount of 
reparation and interest due under the order of the Com¬ 
mission in Docket No. 21347 to the D. B. Bare Paper Com¬ 
pany. I figured the interest to February 1st, 1935 since 
that was the date the claim was ordered to be paid. The 
interest is computed as to each car from the first of the 
month following the date of payment. Plaintiff’s Ejxhibit 
No. 5 is the statement showing Plaintiff’s claim und<^r the 
Commission’s order as of February 1, 1935. 

(Thereupon the document referred to was received in 
evidence as plaintiff’s Exhibit No. 5.) 

Thereupon to maintain the issues on their part joined the 
defendants produced as a witness R. J. Beggs who, being 
first duly sworn, testified in substance as follows: 

Direct examination 

By Mr. Cross: 

I am Assistant to the Freight Traffic Manager of the Bal¬ 
timore and Ohio Railroad Company and have had prepared 
under my supervision an exhibit comparing the rates; pre¬ 
scribed from various southern origins to Roaring Spring, 
Pa. with the rates prescribed on clay to points in central 
territory for comparable distances. The Exhibit also ^hows 
the first class rates prescribed to the listed points ancj that 
the depression in the first class rates prescribed to Roaring 
Spring is reflected in the clay rates prescribed to that ]j>oint. 
The rates on this exhibit have been drawn from tariffs 
published and on file with the Commission. 
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(Plaintiff by its Counsel objected to the introduc- 

453 tion of any evidence other than the record before the 
Interstate Commerce Commission but the Court over¬ 
ruled this objection and an exception was noted.) 

(Thereupon the document referred to, entitled “State¬ 
ment Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Roaring Spring, 
Pa., in Eastern Territory, Than for Similar Distances to 
Central Territory”, was received in evidence as Defen¬ 
dants Exhibit No. 16. 

My exhibit No. 17 is similar in form to my exhibit No. 4 
in the West Virginia Pulp & Paper case and deals with 
Roaring Spring from a destination group standpoint. Roar¬ 
ing Spring is in the Scranton-Altoona group, which is 
Group No. 3 on my Exhibit No. 5. The Commission pre¬ 
scribed a rate on clay of $6.20 a ton from McIntyre, Ga. to 
every point in that group. 

(Thereupon the document referred to, entitled “State¬ 
ment Showing That the Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Eastern Territory 
Than to Central Territory”, was received in evidence as 
Defendants’ Exhibit No. 17. 

Mr. Winn: These are new exhibits not heretofore offered 
and I want the record to show my objection is addressed to 
them. 

The Court: So far as I am concerned all the evidence may 
go in under objection and exception if that is satisfactory 
to Counsel on both sides. 

Counsel for all parties agreed to this. 

Cross Examination. 

By Mr. LaRoe: 

I regard the $6.80 rate from Dry Branch to Roaring 
Spring as a depressed and subnormal rate since it is less 
than the Commission has prescribed where it dealt 

454 with rates to points in central territory for compar¬ 
able hauls. I would only conclude the rate was not de¬ 
pressed or subnormal if it was $7.20 and the difference be¬ 
tween it and the prescribed rate to central territory was 
zero. In considering the reasonableness of a rate like the 
$6.80 rate on Exhibit No. 16, the element of volume of move- 



WEST VIRGINIA PULP AND PAPER CO. ET AL. 


369 


ment would usually be taken into consideration if itl were 
a point to point rate, but when you deal with a question ol 
general application of rates over the vast territory in¬ 
volved that element is lost sight of. 

I have no idea as to the number of commodities now being 
handled from the South to the North upon which a similar 
discrepancy in rates could be shown as between trunk line 
and central territories. Perhaps they would run into the 
thousands. Of course, so far as the class rates are con¬ 
cerned this condition is inherent in them and the CoJnmis- 
mission in the Southern Class Rate Case said why it was 
there. As to the commodity rates, there are many in¬ 
stances such as we have cited where the Commission has 
given recognition to the fact that the rates should be equal 
to eastern and central territories. Of course, there are 
many articles that move under rates which are related to 
the first class rates bearing that inherent depression. 

I do not recall that Mr. Geoghegan testified there were 
as many as 13,000 commodity rates published from a single 
station in the South; there may be that many items in the 
classification. But you must not confuse the two since the 
class rates apply to the items in the classification and the 
commodity rates only to certain articles taken from \t. It 
is inconceivable that there would be as may as 13,0(|0 ar¬ 
ticles moving from any one station to any destination. I 
know that a good many rates from the South to the Jtforth 
would be on a basis which would show similar dispar- 
455 ities to that shown on my exhibit, but I would not 
offer any guess as to what percentage they might 
bear to the total. If I was a Southern Railway man I would 
insist that the most important commodities to me are fruits 
and vegetables. They are interterritorial movement^ and 
move on the dry land basis. So far as paper rates are con¬ 
cerned I think it fair to say that 90 per cent, are on a basis 
of a percentage of first class but this is not so whep you 
consider actual movements. I admit that the classification 
is loaded up with rates on the percentage basis. It is a 
very thick publication and there are thousands and thou¬ 
sands of items which are subject to the class rates arid re¬ 
flect that depressed basis. 

To compute the average distance to the Scranton-Alj;oona 
group I used the short line distance from McIntyre, Q-a. to 
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each point shown in my Exhibit No. 5 in Group 3, which is 
the Scranton-Altoona group and divided the total by the 
number of points producing an average to the group of 876 
miles. In this computation I did not give any considera¬ 
tion to the weighted volume of movement of clay to the 
group. The normal gateway to Roaring Spring is Hagers¬ 
town, Md., which is close to where the Maryland and Penn¬ 
sylvania State lines meet and is near the letter “M” in 
Maryland on my Exhibit No. 5. Roaring Spring is located 
just west of the center of Group 3. I do not know all of the 
points in the group where there is a consumption of clay 
or where else there may be paper mills. 

Redirect Examination. 

By Mr. Cross: 

Clay is not only used in paper mills but also in the ce¬ 
ramic industry, in the manufacture of rubber, and in many 
other industries. 

Recross Examination. 

By Mr. LaRoe: 

I have not undertaken to relate the distances to 
456 points of actual consumption. We show what the 

average group distance is, knowing that the con¬ 
tention is made that point to point distances are not repre¬ 
sentative of the average group distance. We have shown 
that the point to point distances were fairly representative 
of what the average to the group as a whole portrays. The 
class rate groups were submitted to the Commission by the 
railroads and approved by the Commission. 

Redirect Examination. 

By Mr. Cross: 

The dots scattered over my Exhibit No. 5 depict the ac¬ 
tual location of the points whose names they carry and to 
each of those points the Commission prescribed the rate of 
$6.20 on clay. 

By Mr. Eshelman: 

When we figured 16 per cent, of the first class rates 
from McIntyre we found that this basis produced the same 
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identical rate for the territory outlined in Group 3 as the 
Commission employed for a reparation basis to Rearing 
Spring. 

Recross Examination. 

By Mr. Winn: 

The points appearing in the group were selected with re¬ 
gard to knowledge of the size of the towns and their geo¬ 
graphical relationship one to another but without checking 
them with respect to any particular population. Some are 
in territory that is very sparsely populated and to give con¬ 
sideration to such areas we took a point which appeared to 
fairly represent the area geographically. 

Defendants then offered Anthony Bonn for cross Exam¬ 
ination but plaintiff did not cross examine since the Court 
stated that it was understood that the examination of Mr. 
Bonn in the other cases and the testimony he gave there will 
be imported into this case. 

Thereupon defendants rested. 

457 Thereupon further to maintain the issues upbn its 
part joined the plaintiff produced as a witness T. D. 
Geoghegan who, being first duly sworn, testified ini sub¬ 
stance as follows: 

My comment upon defendants exhibits in this case would 
be the same as in the previous cases, namely, that the setup 
as shown by defendants’ Exhibit No. 5 does not give a true 
representative picture of the average distances to the class 
rate groups, and while this outline of Group No. 3 may be 
the outline of a group where the 16 per cent, basis would 
give exactly the same rate, it is not a representative picture 
of the first class rate groups which were before the Com¬ 
mission in the fixation of the clay rates. 

One of the measures of reasonableness referred to in 
the Commission’s decision in the Vanderbilt Case was the 
rates on cement from trunk line to southern territory. The 
cement scale prescribed in the Southern Cement Case, 132 
I. C. C. 427, is mentioned in the Commission’s report and 
under that scale the rate on cement from McIntyre to Roar¬ 
ing Spring is $6.10 while the reparation rate on clay is 
$6.20. My comments on defendants’ Exhibits Nos. 1(5 and 
17 would be the same as on defendants’ Exhibits Nos. 14 
and 15, previously introduced. 
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Cross Examination. 

By Mr. Eshelman: 

I have not figured what the rate under the cement scale 
would be from McIntyre to points in central territory since 
I have only the eastern trunk line points here. The cement 
scale Was a southbound scale from trunk line territory into 
southern territory. In referring to that scale the Commis¬ 
sion said in its report in the Vanderbilt Case, 167 I. C. C. 
319, at page 334: 

“In Southern Cement Rates, 132 I. C. C. 427, we pre¬ 
scribed a scale of maximum rates for application on 
458 cement, in carloads, from points in central and 
eastern trunk line territories to southern territory. 
The average loading of cement is about that of the clay 
from the South, and the value is about $8.00 per ton com¬ 
pared with the average of $8.74, of the South Carolina- 
Georgia clay. The combined value of the southern clay, 
including the higher-priced North Carolina clay, averages 
about $12.00 per ton. Rates under the cement scale range 
from approximately 13.5 per cent, to 17 per cent, of the 
K-2 scale of first class rates prescribed in the Southern 
Class Rate Investigation for application in the South, and 
of the class rates prescribed in the proceeding for applica¬ 
tion from the South to central territory. In the same in¬ 
vestigation class rates were prescribed from the South, 
except from points in North Carolina where class rates 
previously had been prescribed in Corporation Commis¬ 
sion of North Carolina vs. Director General, 64 I. C. C. 264, 
to key points, i.e., basing points in eastern trunk line and 
New England territories, somewhat less than the K-2 scale. 
As this southern clay or kaolin has a higher average value 
than cement, it would seem that rates on the southern clay 
made 16 per cent, of first class would be reasonable max¬ 
ima. That basis applied to class rates from Langley, a rep¬ 
resentative producing point, to typical destinations in the 
North shown in the following table compiled in part from 
exhibits, will be fairly illustrative.’’ 

By Mr. Cross: 

The language that I have read would indicate that the 
Commission prescribed precisely the same level on cement 
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from the central states to the South as it prescribed, from 
the eastern states to the South. 

Thereupon the plaintiff rested. 

Mr. Money, Counsel for plaintiff in Case No. 85245, 

459 Empire Floor & Wall Tile Company, Inc. vs. Caro¬ 
lina, Clinchfield & Ohio Railway Company, et al. of¬ 
fered in evidence duly certified copies of the decisions and 
reparation order of the Interstate Commerce Commission 
in the Vanderbilt Case and related cases and a copy of the 
stipulation between plaintiff and defendants setting) forth 
the amount of reparation purported to have been awarded 
to plaintiff by the decision and order of the Commission. 

(Thereupon the documents referred to were received in 
evidence as plaintiff’s Exhibit No. 1.) 

Mr. Money stated that the Lowe Paper Company and the 
New Jersey Coated Paper Company had been dismissed 
as plaintiffs in this case since satisfactory adjustments 
had been made upon the import shipments involved in their 
claims. 

Mr. Money offered in evidence a stipulation between the 
plaintiff and defendants showing the principal amounts of 
reparation awarded plaintiff against each group of carriers 
with interest up to and including April 26, 1934 which was 
the date of payment specified by the Commission. 

(Thereupon the document referred to was receive in 
evidence as plaintiff’s Exhibit No. 2.) 

Mr. Money offered in evidence a statement of shipments 
showing among other things dates of delivery, dat^s the 
freight charges were paid, the rate charged and the rate 
prescribed as reasonable by the Commission, and tlje sep¬ 
arate amount of reparation awarded by the Comniission 
on each shipment. 

(Thereupon the document referred to was received in 
evidence as Plaintiff’s Exhibit No. 3.) 

Thereupon plaintiff rested. 

Thereupon to maintain the issues on their part joined 
the defendants produced as a witness, R. J. Beggs wjio, be¬ 
ing first duly sworn, testified in substance hs fol- 

460 lows: 
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Direct Examination. 

By Mr. Cross: 

I am Assistant to the Freight Traffic Manager of The 
Baltimore and Ohio Railroad Company and have prepared 
an exhibit which shows that the rates prescribed on clay 
to Metuchen, N. J. were on a materially lower level than the 
rates prescribed on clay at the same time to points in the 
central states for comparable distances. The origin used 
was Penland, N. C. since that point is involved in this case. 

The exhibit also shows that the lower level of the first 
class rates to Metnchen has been carried forward into the 
clay rates prescribed to that point. The rates shown on 
the exhibit are those on file with the Interstate Commerce 
Commission. 

(The foregoing exhibit the plaintiff, by its Counsel, ob¬ 
jected to, but the Court overruled said objection to which 
action of the Court the plaintiff by its Counsel then and 
there noted an exception.) 

(Thereupon the document referred to, entitled “State¬ 
ment showing That The Commission Prescribed a Lower 
Level of Maximum Reasonable Rates to Metuchen, N. J., 
in Eastern Territory, Than for Similar Distances to Cen¬ 
tral Territory”, was received in evidence as Defendants’ 
Exhibit No. 18.) 

My exhibit No. 19 compares the rates from McIntyre, 
Ga. to the destination group identified as the Akron-Pitts- 
burgh Group of the central states. The average distances 
are comparable and the exhibit shows that the prescribed 
rates on clay to the New York group in which Metuchen is 
located, are lower than such rates to the Akron-Pittsburgh 
group. This exhibit is similar to my Exhibit No. 4 in the 
West Virginia Pulp & Paper Company case. 

(The foregoing exhibit the plaintiff, by its Counsel, ob¬ 
jected to, but the Court overruled said objection to 

461 ! which action of the Court the plaintiff, by its Coun¬ 

sel, then and there noted an exception.) 

(Thereupon the document referred to, entitled 

462 “ Statement Showing That the Commission Pre¬ 
scribed a Lower Level of Maximum Reasonable Rates 

to Eastern Territory Than To Central Territory”, was 
received in evidence as Defendants’ Exhibit No. 19.) 
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Cross Examination. 

By Mr. Money: 

Penland, N. C. is in the western part of North Carolina 
and I am willing to accept your statement that i^ is in 
Group 8-A as to class rates to the North. Metuchen js near 
Perth Amboy and is on the general route between Trenton, 
N. J. and the Jersey terminals at Jersey City. It is jny un¬ 
derstanding that Perth Amboy and Trenton, which are also • 
in destination group 1 on my Exhibit No. 5, are clay con¬ 
suming points. The points in Group 1, used in determin¬ 
ing the group distance, were, as we regarded them, points 
of consequence and fairly distributed throughout the area. 
Winslow Junction, N. J., shown in Group 1, is a prominent 
junction point and representative of the district, bi t I do 
not know what there may be at that point nor do I know 
about Manumuskin other than it is representative in the 
area. I do not know what is at Tuckahoe, N. J. but we felt 
it was necessary to select points between Atlantic City and 
Cape May and the points that we have shown on the ex¬ 
hibit appeared representative of the area. The distances 
to the points used were the short line distances employed 
in connection with the eastern class rate adjustment] and I 
am not sure what distance, if any, was allowed in tfyat ad¬ 
justment for the Delaware River crossing between Philadel¬ 
phia and Camden. It is my impression that nothing is 
added for the car ferry service between Philadelphia and 
Camden for delivery at points on the Pennsylvania-Read- 
ing Seashore Lines. The distance is the straight away dis¬ 
tance. We used Jersey City plus 10 miles to make 
463 the distance to New York, which is the basis pre¬ 
scribed by the Commission in the Eastern Clas s Rate * 
Case. I believe that it is a fact that the Commission pre¬ 
scribed rates on lumber to west side Hudson River points 
40^ under the rates prescribed to New York in the North 
Carolina Pine Case. 

It is our position that the rate prescribed on clay from 
Penland to Metuchen is 16 per cent, of a first class rate pre¬ 
scribed by the Interstate Commerce Commission in either 
the North Carolina Case, Docket No. 10500, or the Southern 
Class Rate Case, Docket No. 13494. I would not question 
you statement that the North Carolina Case did not jnclude 
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any North Carolina points of origin other than those in old 
groups Nos. 1, 2, 3 and 4. It is a fact that in defining the 
scope of its investigation the Commission said in the South¬ 
ern Class Rate Case, 100 I. C. C. at page 531: 

“It does not include rates between points in Virginia or 
in Trunk Line and New England territories and points in 
North Carolina. These rates were eliminated because they 
have recently been revised following Corporation Commis¬ 
sion of I\ T orth Carolina vs. Director General, 57 I. C. C. 523; 

62 I. C. C. 64; 64 I. C. C. 264, hereinafter called the North 
Carolina case.” 

If what the Commission says is correct, then the rates 
were prescribed in the proceeding it refers to. In any event 
the rates prescribed for reparation purposes on clay were 
16 per cent, of the contemporaneous first class rates re¬ 
gardless of how the latter rates happened. The Commis¬ 
sion further stated in the Southern Class Rate Case, 100 
I. C. C. at page 561: 

“The rates from Eastern territory to North Carolina are 
not in issue in this proceeding, having been revised January 
15, 1922 under the order in the North Carolina case.” 

464 From the map attached to the original decision in 
the North Carolina Case it would seem that Penland 
is not included in the zones that are mentioned. Penland 
seems to be located on the Clinchfield Railroad a short dis¬ 
tance south of Kona. 

In prescribing class rates to the East from the Caro- 
linas the Commission prescribed some rail-water-rail rates 
but the fact that it refrained from prescribed such rates 
in some instances where it prescribed all rail rates does not 
necessarily indicate that there was no element of water 
transportation in the all rail rates. For it must not be over¬ 
looked that the rates in this section of North Carolina were 
held not to exceed the rates prescribed by the Commission 
from points beyond and quite frequently the rates from 
points like Spartanburg N. C., within the territory, had to 
be held as maximum for intermediate points, and the rate 
from such points as Spartanburg was within the category j 
of the water depressed rates. The clay involved here would j 
not necessarily move to or through Spartanburg. Traffic 
from Spartanburg would naturally move to the northern i 

junction points of Johnson City, Tenn. or St. Paul, Va. If | 
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the Penland traffic moved through St. Paul or Johnson City 
it would not move through Spartanburg but the first class 
rate from Penland would be influenced by the rat^ from 
Spartanburg if the rate from the latter point was the lower. 
In one section of the tariff there were certain old rates from 
Penland and in another section the tariff stated the rates 
from Spartanburg which had to be observed as maxima. 
If the tariff provides that from Penland you cannot exceed 
the first class rate from Spartanburg then the 16 per cent, 
basis prescribed from Penland would reflect the Spartan¬ 
burg rate. When the Spartanburg rate reflected 
465 water competition the same would pertain from Pen- 
land. 

In the Commission’s decision in the Southern Class Rate 
Case, 109 I. C. C. 300, the Commission prescribed an all¬ 
rail first class rate of $1.67 from group 8-A to New York 
and did not prescribe a rail-water-rail rate. The Commis¬ 
sion did not issue an order in connection with that decision. 
I now find that Group A is Spartanburg and Spartanburg 
is the governing rate from Penland. I am not contending 
that the first class rates stated in the Southern Clas^ Rate 
Case were “prescribed” for the report shows tha|t they 
were the rates “approved”. But on clay the Comn|iission 
did prescribe rates that were made 16 per cent, of tile con¬ 
temporaneous first class rates. 

We contend that there is water competition in the first 
class rates that apply from Penland even though such rates 
were not prescribed by the Commission, since the Commis¬ 
sion approved the rates and to all intents and purposes they 
were prescribed rates except no order was issued. 

In the later report in the Southern Class Rate Case, 128 
I. C. C. page 204, the Commission approved a rate o:: $1.70 
from Group 8-A to New York, which reflects a 3c increase 
over the rate approved in the previous decision. I cannot 
notice any change in the boundary line of Group A but 1 
know that Spartanburg is in Group 8-A and that this $1.70 
rate is the rate I show on my exhibit as the first clas;s rate 
from Penland to New York. I believe your statement is 
correct that this later decision of the Commission in the 
Southern Class Rate Case was responsive to an applica¬ 
tion of the carriers to revise the rates to reflect th(] basis 
employed by the Commission for the calculation pf dis- 
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tances under which the rates were generally increased for 
the longer hauls and also responded to the applica- 

466 tion of the carriers to break down the origin groups 
into smaller groups. In this third supplemental re¬ 
port the Commission again used the word 4 ‘approved’’ as 
distinguished from “prescribed”. The effect was that the 
Southern Class Rate Case prescribed a first class rate from 
Penland since that was the maximum rate to apply from 
that point. 

The rate shown on my Exhibit No. 18 of $6.00 to Oil City, 
Pa. for 659 miles, and $5.80 for the same distance to Pa¬ 
vilion, Mich., both points being in central territory, are the 
rates prescribed by the Commission. 

There was no purpose in not using Penland instead of 
McIntyre on my Exhibit No. 19, the reason being that Mc¬ 
Intyre was selected as representative of the origin group 
and so portrays what the rate would be from that point to 
the New York group versus the Akron-Pittsburgh group. 
We show that 40c or 60c is representative of the difference 
between the rates prescribed on clay from Penland to 
Metuchen on the one hand and to points in central territory 
for equal distances on the other hand. For two movements 
of 800 miles in each instance, one being from McIntyre to 
central territory and the other from Penland to northern 
New York under the formula in the Southern Class Rate 
Case, you would secure a lower return to the East than to 
the West. This results from the haul in the South being 
shorter from Penland than from McIntyre. 

It is a fact that the prescribed rate from Langley to Lock 
Haven of $6.00 is 60c higher than the prescribed rate from 
Penland to Metuchen of $5.40, but the different in mileage is 
137 miles. This difference in rate in a sense reflects the dif¬ 
ference in distance. Of course you cannot say that that is 
an exact measure of the difference in the distance. 

467 But there is a group adjustment which may be ex¬ 
pected to discount to some extent what the carriers 

should expect for the difference in the haul. 

The purpose of my Exhibits Nos. 18 and 19 is to show 
that the Commission prescribed a rate on clay for repara¬ 
tion purposes from Penland to Metuchen on a lower rela¬ 
tive basis than it did from Penland to points in central ter- 
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ritory, the hauls being relative in each instance. I think 
that these clays are used at Elkhart, Ind. but I cannoi name 
the industry located there. I do not know of any industries 
at South Buffalo or Pavilion, Mich. 

It may be that if Penland had been used instead of Mc¬ 
Intyre on my exhibit No. 19 the spread between the pre¬ 
scribed rates to eastern and central territories would be 
approximately 40c instead of the 60c shown on the exhibit. 

Thereupon plaintiff and defendants rested. 

Mr. LaRoe, Counsel for plaintiff in Case No. 86688, 
468 West Virginia Pulp & Paper Company v. Atlantic 
Coast Line Railroad, et al ., offered in evidence a cer- 
fied copy of page 401 of the annual report of the Pennsyl¬ 
vania Railroad Company to the Interstate Commercd Com¬ 
mission for the year 1934 showing that that company oper¬ 
ates through the District of Columbia. 

(Thereupon the document referred to was received in 
evidence as plaintiff’s Exhibit No. 1.) 

Mr. LaRoe then offered in evidence certified copies of the 
reports and orders of the Interstate Commerce Commission 
in the Vanderbilt Case, 167 I. C. C. 319 and 194 I. C. C. 702. 

(Thereupon the documents referred to were received in 


evidence as Plaintiff’s Exhibit No. 2.) 

Mr. LaRoe then offered in evidence a certified copy of 
the Commission’s reparation order in the West Virginia 
Pulp & Paper Company Case Docket No. 20482 (Sub. No. 1) 
dated December 14, 1935. 

(Thereupon the document referred to was received in 
evidence as Plaintiff’s Exhibit No. 3.) 

Mr. LaRoe then offered in evidence a certified copy of a 
stipulation between plaintiff and defendants covering ship¬ 
ments to Tyrone, and Williamsburg, Pa. and showing not 
only the several routes involved but the amount of rqpara- 
tion due. 

(Thereupon the document referred to was received in evi¬ 
dence as Plaintiff’s Exhibit No. 4.) 

Mr. LaRoe called Mr. Albert as a witness for the purpose 
of proving the amount of interest, but upon statement of 
Counsel for defendants that they did not question tlfie ac¬ 
curacy of the calculations shown in the statement prepared 
by him and entitled “ Statement Showing Amount of Rep- 
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aration and the Interest Due West Virginia Pulp & Paper 
Company Under Order of the Interstate Commerce 

469 Commission Dated September 14, 1935 in Docket No. 
20482 (Sub. No. 1) On Shipments Delivered At Ty- 

470 rone and Williamsburg, Pa.”, offered the said state¬ 
ment in evidence. 

(Thereupon the document referred to was received in evi¬ 
dence as Plaintiff’s Exhibit No. 5.) 

And thereupon to maintain the issues upon their part 
joined the defendants produced as a witness, R. J. Beggs, 
who being first duly sworn testified in substance as follows: 

Direct Examination 

By Mr. Cross 

I am Assistant to the Freight Traffic Manager of The 
Baltimore and Ohio Railroad Company and have prepared a 
statement which contrasts the rates prescribed by the Com¬ 
mission on clay to Tyrone and Williamsburg from various 
southern points with the rates prescribed by the Commis¬ 
sion in the same proceeding to destinations in central ter¬ 
ritory for comparable distances. The exhibit also shows 
the prescribed first class rates to the same destinations and 
that the depression in such first class rates to Tyrone and 
Williamsburg has been brought forward into the prescribed 
rates on clay to those points. The rates shown on the ex¬ 
hibit have been checked as the correct rates against the 
tariffs published and on file with the Interstate Commerce 
Commission. 

(Thereupon the document referred to, entitled * 4 State¬ 
ment Showing That the Commission Pescribed a Lower 
Level of Maximum Reasonable Rates to Tyrone and Wil¬ 
liamsburg in Eastern Territory Than for Similar Distances 
to Central Territory”, was received in evidence as Defen¬ 
dants’ Exhibit No. 20. 

Exhibit No. 20 is similar to my Exhibit No. 3. My exhibit 
No. 17 in the D. M. Bare Case dealing with Roaring Spring 
is equally applicable to Tyrone and Williamsburg since 
those two points are also in the Scranton-Altoona group. 
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471 Cross Examination 

By Mr. LaRoe 

As you state, my Exhibit No. 20 shows that the first Ohio 
point listed takes a rate of $7.20 for 877 miles undbr the 
prescribed basis and that Warren, Ohio takes a 40c lower 
rate for substantially the same distance. We do not regard 
the Warren rate as water depressed because it is lower 
than the other rate, since the difference is accounted for by 
the formula for making the rates. It so happens that the 
scales break in such a way as to cause the difference cited 
by you. We do not contend that any of the rates prescribed 
from Georgia points to central territory are water de¬ 
pressed rates. If we were defending a straw case seeking 
reparation to a rate of $6.80 to Warren, Ohio, I would not 
hope to convince the Court that that rate was depressed or 
subnormal because for the same distance the Commission 
fixed $7.20 provided the Court was acquainted with sill the 
circumstances that entered into the making of those rates. 

I selected Conneaut, Ohio because the distance to that 
point was comparable with the distance to Tyrone. This 
consideration was the controlling thought in the selection 
of all of the points shown and we did not make any attempt 
to ascertain whether clay was used at those points. It is 
very probable that the consumption of clay at Tyrone is 
many hundreds of times greater than at Conneaut. I have 
heard of all of the points listed on the exhibit. 

Other than by the comparisons shown on the exhibit I do 
not know how we could better present to the Court our con¬ 
tention that the prescribed rate of $6.80 from Dry Branch 
to Tyrone is a depressed and subnormal rate on clay. 

The Court: The testimony in the original West Virginia 
Pulp & Paper Company case is also in this case. We are 
trying the cases on all the evidence presented. 

472 By Mr. LaRoe: 

The evidence in the West Virginia Pulp & Paper Com¬ 
pany case indicated to me that this rate to Tyrone }s de¬ 
pressed and subnormal. 
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EXAMINATION BY THE COURT. 

By the Court: 

I do not know of any other reason that would have im¬ 
pelled the Commission to prescribe the lower relative rates 
to eastern territory than to central territory except the fact 
that there were water routes to eastern territory and the 
Commission felt if the rail carriers were to participate in 
any of the traffic they would have to have rates closer re¬ 
lated to the rates over the water routes. If it were not for 
the fact that there were water routes to the East I do not 
think there would be any plausible ground at all upon which 
to reconcile the differences in the prescribed rates. In fact 
I think that is borne out by what the Commission has done 
in the cases cited where there was no possible element of 
water transportation and where the Commission prescribed 
rates which were relative to the East and to central terri¬ 
tory. 

You understand there are two bases of rates that are in 
effect. First, the key point rates we first described for gen¬ 
eral application as class rates and on commodities related 
to them, and then the other set of rates that we may call 
the dry land basis or constructive rates, and they are made 
in the identical way the Commission in the first instance pre¬ 
scribed in central territory. There are two separate sets 
of bases for the rates. 

Q. If I understand you correctly, you do not know that 
any clay does move by water? A. It is testified there is no 
clay which moves by water; it is admitted here. 

473! Q. Are you familiar enough with the water rates to 
determine whether or not this rate would compete 
with water rates on freight of a substantially similar kind 
and nature or similar nature ? A. I know that rail and water 
rates or rail-water-rail rates are higher than water rates 
direct. When we speak of the competition we do not mean 
that the rates by the all-rail routes because of the water 
competition are on the same basis. They are not, because 
there is an element of service involved recognized in favor 
of the water rate, and the Commission in those instances 
prescribes a lower rate. 

Q. Have you studied rates which would involve water 
transportation in connection with freight of a similar na- 
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ture to clay to determine whether or not those ratesj those 
land rates, those dry land rates, as yon call them, world put 
the railroads and the water lines in direct competition with 
each other with reference to clay and other commodities of 
a similar nature? Have you made that study? A. ![ have 
not. 

Q. Then, you do not know, as a matter of fact, whether 
they are actually competitive or not, do you? A. Well, we 
do not consider that there is an element of competition be¬ 
tween the so-called dry land rates and the water rates. 
When you have a dry land basis it contemplates that there 
is no water competition and the carrier in those casks did 
not give consideration to a necessity of making the rates 
low enough to meet water transportation. 

By Mr. Cross: 

The all-rail first class rates and the first class rates over 
the rail-water routes prescribed by the Commission in the 
Southern Class Rate Case were not fixed upon precisely 
the same level but the Commission fixed the all-rail 

474 rate with an idea of keeping the all-rail route in com¬ 
petition with the water-rail route. And to th^t end 

prescribed a lower level of all-rail rates than it would have 
prescribed if it had not had this idea of preserving com¬ 
petition between the all-rail and the water-rail routes. That 
is exactly the reason the Commission gave in its report for 
fixing a low level of all-rail rates to the East. So when you 
take a percentage of the all-rail rate fixed for that purpose 
the result secured versus the result secured by a similar 
percentage of the water-rail rate would be designed 

475 to keep the all-rail and water-rail routes in competi¬ 
tion in the handling of the particular commodity. 

By Mr. LaRoe: 

The rate of $6.80 prescribed from Dry Branch to Tyrone 
was fixed as a maximum reasonable rate by the Commission. 
I have never heard of a water-rail movement of clay from 
Dry Branch to Tyrone, which is east of Altoona, Pa. But 
there are rail-water-rail class rates to Tyrone. I do not 
think that it would be a normal movement to handle clay 
from Dry Branch, in the interior of Georgia, to Tyrone by 
a rail-water-rail route. That is the very reason we contend 
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the clay rates should not be related to the water element. I 
do not know of any heavy loading commodity that would 
move by such a rail-water-rail route to Tyrone. I do not 
know what rail-water-rail rate it would take to be competi¬ 
tive with the $6.80 all-rail rate from Dry Branch to Tyrone. 
The shipper would be the one to determine that since he 
would have to determine what difference he would be will¬ 
ing to concede to the boat line in view of the additional ex¬ 
pense incident to packaging the commodity and also the ele¬ 
ment of service. 


If the Commission had prescribed a rate of $7.20 from 
Dry Branch to Tyrone instead of the prescribed rate of 
$6.80 I could not tell what rate would be required by the 
rail-water-rail route to meet the competition of the all-rail 
movement. I am not contending that a $6.80 rate via the 
water route would be competitive with an all-rail rate of 
$7.20. We have not said anvthing at all about the rate on 

L • • * 

clay via a rail-water-rail route but have based our case on 
the rates the Commission has prescribed which are related 
to first class and which we have proven I think have been 
made low because of the element of water transporta- 
476 tion. I have not made any study of water rates on 
clay since there is no movement by water. 

Q. So that, then, is this a fair statement of your case? 
You are not really contending here that from a clay point 
of view the Commission established a water competitive 
rate on clay, but you are importing that in from the class 
rate structure f A. That is inherent. If the class rates them¬ 
selves are water depressed, then any percentage of that rate 
or of those rates would necessarily carry that inherent thing 
with it. 

Redirect Examination 
By Mr. Cross. 

I have no personal knowledge of a rail-water-rail move¬ 
ment of Fullers Earth from Attapulgus, Ga. to Oil City, Pa. 

By the Court: 

i 

It would be possible to ship clay from McIntyre to Savan¬ 
nah and thence by vessel up the Atlantic and Hudson River 
to Mechanicville, but of course clay moves usually in bulk 
in carloads. There is a movement of first class freight and 



i 
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merchandise traffic, package goods mostly, that would travel 
from Savannah by boat line to New York and ther.ce by 
rail or another boat line up the river. An example of 
another heavy loading commodity from this area in 
Georgia is stone, marble and granite, which moves on a 
basis of 15 per cent, of the first class rates constructed on 
a dry land basis. This stone moves only all-rail. I would 
not say that any of those low grade commodities are mov¬ 
ing by water from Georgia to the North. 

Q. What I am trying to get at is whether or not there 
was any concrete situation here by which it could be de¬ 
termined whether or not this rail rate, this 16 per c^nt. to 
the Trunk Line territory, is actually competitive with water 
shipments up into that territory. A. I cann<j>t say 

477 myself that there is really competition in th^ clay 
rate prescribed with anything that might be thought 

to be water propelled. 

By Mr. LaRoe: 

I previously stated that there is not a single low grade 
commodity at all comparable with clay or stone that moves 
from Georgia to New York State by rail-water-rail routes. 
I have an impression that there is Fullers Earth moved 
from Attapulgus, Ga. to refineries in the Bayonne District 
that goes by steamer from Savannah. 

The clay we are considering is very finely pulverize d and 
is like powdered chalk or talc. You could not transfer 
it from freight car to boat at Savannah unless it was bagged. 
The same would be true at the northern transfer 

478 point. 

I have already stated that there is a movement by 
the boat lines of package goods such as boots, shoes, inner 
tubes, phonographs, men’s clothing, etc. which move under 
the class rate structure but I further pointed out that the 
16 per cent, basis prescribed for clay was related i;o the 
first class rate, which rates were made with respect to water 
competition. It is not impossible that clay could bk pre¬ 
pared for handling by water but I do not think that [would 
be done. 
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Redirect Examination 
By Mr. Cross. 

We have only been talking about the first class rates 
which the Commission prescribed to the East, but the fact 
is that such rates were only a part of the class rate adjust¬ 
ment prescribed by the Commission from the South to the 
East. They prescribed the first class rates and then said 
that a certain percentages of those rates would be the sec¬ 
ond elhss rates and went down to 9th, 10th, 11th and 12th 
classes which were all made percentages of first class. 12th 
class was fixed at 17% per cent, of first class. The Com¬ 
mission said that this entire set of class rates had been 
made lower because of water competition to the East and 
even suggested that the railroads should revise their exist¬ 
ing commodity rates and relate them by still lower per¬ 
centages to the first class rates. It was not simply the first 
class rates that were impressed by the water competition 
but the class rates all the way down to 12th class. 

By Mr. LaRoe: 

This was because the other classes bore fixed percentage 
relationships to first class. In the Southern Class Rate 
Case tihe Commission increased the first class rates by rail 
and then prescribed these percentages of first class. 

By Mr. Eshelman: 

479 I was not a witness in the original hearings in the 

Vanderbilt Case but I remember reading in the report 
that there was some 30 or 40 years ago a movement by water | 
from Georgia and South Carolina of clay in casks which 
profoundly affected the old all-rail rates to the East and 
that this movement had stopped substantially prior to the 
time when the shipments involved in the Vanderbilt Case 
were made. And further, that there is no movement now 
by water nor has there been for years. 

Thereupon further to maintain the issues upon its part 
joined, the plaintiff produced as a witness, T. D. Geoghe- 
gan, who, being first duly sworn, testified in substance as 
follows: | 
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Direct examination 
By Mr. LaRoe: 

Before taking up my Exhibit No. 6 I would state that 
under present conditions and under the conditions that have 
existed for some time, there would not be any likelihood of 
a movement of a low grade commodity like china cl^iy by 
rail and water from Georgia to points in the interior of 
trunk line territory because this clay moves in bulk and is a 
finely ground material like cement or talcum powder and 
to my mind it would almost be like a railroad trying to 
handle feathers on a flat car if it were to attempt to handle 
clay in bulk by rail-water or rail-water-rail routes. The re¬ 
port of the Commission in the Vanderbilt Case discusses 
cement at some length. The value of cement of about $8.00 
a ton is almost the same as clay, but the direction of the 
movement of the two commodities is different since the clay 
movement is northbound and the cement movement to the 
extent that there is an interterritorial movement would be 
southbound. When you go south you would expect the 
scale of rates to increase more rapidly towards the 
480 end than if you were going North since in the con¬ 
struction of mileage scales when you go from jower 
rated to higher rated territory the rate of progression for 
longer hauls would rise more rapidly than if the scal^ was 
going from higher to lower rated territory. Consequently 
in making cement rates to the South from Pennsylvania you 
would expect the scale to go up more rapidly than if you 
were going North on clay. And this is what the Cofiimis- 
sion did in the Southern Cement scales. 

My next exhibit compares the clay rates with the bom- 
mission’s cement scale using destinations in eastern trunk 
line territory arranged in mileage order like in my exhibits 
Nos. 11 and 12 and subdivided in 100 mile blocks. Cement 
moves in modern water tight cars the same as clay. 

On this exhibit I have turned around the Commission’s 
southbound cement scale and applied it northbound. Tak¬ 
ing the 800 to 900 mile block for example, you will notei how 
close the reasonable maximum mileage scale on cement is, 
which scale is a direct mileage scale increasing in gradation 
for each mileage group; as you get into the langer distances 
compared with the group rates on clay northbound you will 
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see it is remarkable how close the clay rates come to the di- 
xect mileage scale of rates shown in the third column. It 
is true that they do not always match, but when you con¬ 
sider the length of the statement from 554 miles to 1198 
miles I think it rather remarkable that the figures on the 
two commodities, clay and cement, should come so close to¬ 
gether, especially when you consider that one is a strict 
mileage scale and the other a large group adjustment. The 
reason why the cement rates are higher than the clay rates 
for the extremely long hauls is that the cement scale was 
constructed for the longer distances into the higher rated 
territory, that is, when you come from Philadelphia 
481 to Atlanta you are coming more and more into more 
| expensive territory. The Lehigh District in Penn- 
sylvaiiia, which is the largest cement producing area, ships 
into southern territory and as you go further South you 
have longer hauls in higher rates southern territory where 
the first class rates are 139 per cent, of the first class rates 
in trunk line territory. 

I would like to call attention to the Roaring Spring, 
Williamsburg and Tyrone comparison. To Roaring Spring 
on the group basis the clay rate is just 10c a ton higher 
than the cement maximum rate. At Williamsburg it is the 
same and at Tyrone the clay rate is 10c less than the cement 
rate. These small deviations will occur when you compare 
grouji rates with mileage. The cement rates were pre¬ 
scribed as maximum reasonable rates and no attempt was 
made to relate them to water competition. At Mechanic- 
ville there is more of a spread between the clay and cement 
rates than at Roaring Spring since there is a longer haul 
in the lower rated territory on clay, while southbound from 
the Lehigh District or Hagerstown or Security, Md. you 
have a relatively short haul in the lower rated territory 
and longer hauls in the higher rated territory. If the 
cement scale southbound goes up on a straight line of 
progression, when you go north into a lower rated terri¬ 
tory from a higher rated territory it seems to me from a 
rate Jnaking standpoint the line should taper off. 

I \Could regard it as reasonable for the Commission and 
and Consistent with its usual practice to give careful con¬ 
sideration in a case of this kind to the rates on such com¬ 
modities as brick and cement and this was fully gone into 
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before the Commission. We urged the Commission tj> pre¬ 
scribe the brick scale for clay, which is somewhat 

482 higher than 12 per cent, of the published first class 
rates. 

In fixing its southbound scale on cement the Commission 
did not distinguish between trunk line and central terri¬ 
tories but used the same scale from origins in both terri¬ 
tories. I would say that trunk line territory produced more 
cement than central territory. 

When the Commission fixed a reasonable maximum rate 
on cement to Roaring Spring at $6.10 without any refeirence 
to water competition I would not say that a rate of $6.20 
on clay to that point is a water competitive rate. The brick 
rates would be somewhat lower than the rates shown for 
cement. 

In this rail and water tariff the steamship lines specifi¬ 
cally say they will not handle bulk freight of any character 
and they consider even freight in numerous small packages 
as bulk freight because when you get a carload of freight 
alongside a steamer you cannot get these small pieces out 
of the car and into the hold of a vessel without tremendous 
expense and the steamship line won’t handle it. 

In referring to the cement rates the Commission said in 
its report in the Vanderbilt Cases, 167 I. C. C. at page 334: 

“In Southern Cement Rates, 132 I. C. C. 427, we pre¬ 
scribed a scale of maximum rates for application on cement, 
in carloads, from points in central and eastern trunk line 
territories to southern territory. The average loading of 
cement is about that of the clay from the South, an)d the 
value is about eight dollars per ton compared with the aver¬ 
age, $8.74, of the South Carolina-Georgia clay. The com¬ 
bined value of the southern clay including the higher-priced 
North Carolina clay averages about $12 per ton. Rates 
under the cement scale range from approximately 13J5 per 
cent, to 17 per cent, of the K-2 scale of first class rates pre¬ 
scribed in the Southern Class Rate Investigation for 

483 application in the South, and of the class rates pre¬ 
scribed in that proceeding for application from the 

South to central territory. In the same investigation class 
rates were prescribed from the South, except from points 
in North Carolina where class rates previously had been 
prescribed in Corporation Commission of North Carolina 
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vs. Director General, 64 I. C. C. 264, to key points, i. e., 
basing points in eastern trunk line and New England terri¬ 
tories, somewhat less than the K-2 scale. As this southern 
clay or kaolin has a higher average value than cement, it 
would seem that rates on the southern clay made sixteen 
per cent, of first class would be reasonable maxima. ” 

The Commission in prescribing 16 per cent, of the inter¬ 
territorial first class rates on clay gave considerable weight, 
as the report shows, to the findings I have read that the 
rates on cement were from 13% to 17 per cent, of the K-2 
scale. 


Cross Examination by Mr. Eshelman. 


The compromise basis established on cement in trunk line 
territory under an agreement between the carriers and the 
cement shippers is about 14 per cent, of the first class rates 
in trunk line territory. The Commission in the Interna¬ 
tional Paper Case fixed the rates on clay within trunk line 
territbry at 19 percent, of first class, but that basis pro¬ 
duces a lower rate mile for mile than the 16 per cent, basis 
from the South. 

By Mr. Cross: 

Between eastern and central territories the bulk of the 
paper mills are in the eastern states. 

(Thereupon the document entitled “Comparison of Clay 
Rates Determined as Reasonable in Past With Cement 
Rates Prescribed in Southern Cement Rates, 132 I. C. C. 

427, From McIntyre, Ga. To Trunk Line Destina- 
484 tions”, was received in evidence as Plaintiff’s Ex¬ 
hibit No. 6.) 

I show on Exhibit No. 6 that the cement rate to Williams¬ 
burg, Pa. for 877 miles is $6.20. To Lisbon, Ohio, shown 
on Exhibit No. 20, the rate on cement from McIntyre would 
also be $6.20, the distance being 870 miles. On clay the pre¬ 
scribed rate from McIntyre to Lisbon is $6.80, while to 
Williamsburg it is $6.20, or a difference of 60^, whereas the 
cement rates to Williamsburg and Lisbon are precisely the 
same. 

In answer to your question as to whether I can state any 
ground for this distinction of 60^ a ton between the pre¬ 
scribed rates on clays to Lisbon and Williamsburg when the 
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cement rates are precisely the same other than tlje fact 
that the clay rates have been made 16 per cent, of t]je first 
class rates I would say that the Commission fixed the 16 
per cent, basis as a reasonable maximum percentage of 
what it fixed as reasonable maximum first class rates. The 
first class rates were fixed in this way because of the large 
group adjustment in eastern trunk line territory as con¬ 
trasted with the small group adjustment in central terri¬ 
tory. 

Redirect Examination by Mr. LaRoe. 

If defendants are correct in their contention that the 
rates prescribed on clay to trunk line territory are some¬ 
what lower than to central territory, then that reverses the 
situation which existed as to the class rates prior to the 
decision, the eastern rates having formerly been higher. 

I have not heard up to this time of any shipper or any 
party to the clay proceeding before the Commission sug¬ 
gesting that the Commission should establish competitive 
rates or that it should do anything except establish maxi¬ 
mum reasonable rates. 

Recross Examination by Mr. Cross. 

485 In the Vanderbilt Case before the Commission my 

Counsel did not ask for the same level of ra{;es on 
clay to the East as the Commission might find reasonable 
to central territory. We asked for the brick scale from 
southern producing points extended to eastern territory. 

Mr. LaRoe: We will have to concede that before the 
Commission we asked for the brick scale and that scale if 
extended to both eastern and central territories would make 
for equality, the same level of rates to both territories, But 
the Commission gave us a much higher rate than we asked 
for and that made a slight difference between the rates. 

Further Direct Examination by Mr. Money. 

The compromise cement basis established in trunk line 
territory was approximately 14 per cent, higher thhn the 
Commission prescribed for cement to central territory but 
the cement shippers had the 100 per cent, to central ’terri¬ 
tory, Buffalo-Pittsburgh territory, and they had whai; they 
wanted to the Metropolitan area. In the New England Ce¬ 
ment Case the report shows that the average rate in trunk 
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line territory was somewhat less than 110 per cent, of the 
central territory rate. 

Mr. LaRoe: If it is necessary for me to make a motion 
for a finding I should like to move, your Honor, to make a 
finding that we are entitled to the principal amount of 
reparation and the interest, making the total amount up to 
October 19, 1935, as shown in the statement filed in the ex¬ 
hibit. 

(Thereupon the consideration of the instant case was 
continued until Monday, March 16, 1936, at 10 o’clock A. M. 

Washington, D. C. 

Monday, March 16,1936. 

486 Before Honorable James M. Proctor: 

Met pursuant to adjournment. Same appearances as 
heretofore noted. 

(Thereupon oral argument was had by the respective 
parties.) 

By memorandum, dated March 20, 1936, Judge Proctor 
notified, all attorneys of record that, following further argu¬ 
ment on the matter of attorneys’ fees, he would enter find¬ 
ings in favor of all of the plaintiffs. 

Wednesday, March 25,1936. 
Before Honorable James M. Proctor: 

Met pursuant to notice. Same appearances as heretofore 
noted. 

After oral argument upon the amounts of attorney’s fees 
to be fixed by the Court and the submission of memoranda 
upon that question, the following occurred: 

The Court: Unless someone makes objection I would fol¬ 
low the course of approving one bill of exceptions which 
would include the full testimony from the beginning to the 
end of these cases. I think, so far as the record is con¬ 
cerned, we will treat these cases as a consolidated trial 
with, of course, your separate findings and separate judg¬ 
ment, and if you wish to do that that will obviate any diffi¬ 
culty you may have on appeal. Unless there is objection 
we will proceed in that way. 

(No objection was made by any party to the foregoing 
statement of the Court.) 

(Thereupon at 3:40 o’clock P. M. the instant hearing was 
concluded.) 
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Bv memorandum, dated April 2, 1936, Judge Proctor 
fixed the amounts of attorneys’ fees to be allowed counsel 
for the respective plaintiffs and to be taxed as costs in the 
proceedings. 

Thereafter, on April 3, 1936, formal findings were 
487 entered in favor of the respective plaintiffs, to each 
of which defendants, in open Court, noted an excep¬ 
tion, which was duly noted and allowed. 

The original of each exhibit hereinabove referred to is 
attached to the original copy of this bill of exceptions and 
made a part hereof. 

The foregoing is the substance of all the testimony given 
and the proceedings had at the trial of said causes, and be 
it further remembered that each and every of the separate 
and several exceptions taken by counsel for the defendants 
were duly taken as herein aforesaid and duly entered upon 
the minutes of the Court and the same made a part of the 
record hereof and because the matters and things herein¬ 
before recited are not matters of record and in orde:' that 
the defendants may have their causes reviewed on appeal, 
defendants, by their attorneys, moved the Court to sign 
and seal this, their Bill of Exceptions, to have the same 
force and effect as if each and every of said exceptions had 
been separately and severally signed and sealed, which mo¬ 
tion is granted by the Court; and thereupon defendants 
tender this their Bill of Exceptions and request the Court 
to sign and seal same according to the statute in suclf case 
made and provided, and it is accordingly done noV for 
them, this 3rd day of August, 1936. 

JAMES M. PROCTOR 
Justice. 

FRANCIS R. CROSS, 

JOSEPH F. ESHELMAN, 

McKENNEY, FLANNERY & CRAIGHILL, 

By R. A. BOGLEY, 

Attorneys for Defendants. 

JOHN T. MONEY 

C. R. MARSHALL 
ARTHUR L. WINN, JR 
Attorneys for Plaintiffs. 
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490 I Interstate Commerce Commission 

Washington 

Endorsed: Supreme Court, D. C. W. Va. P. & P. Co. v. C. 

of Ga. R. R. Co. Exhibit: Pltf. #2 Def.Ident. 

H. S. Middlemiss Shorthand Reporter Phone NA. 2369 
Columbian Bid., Wash. D. C. HSM 

I. George B. McGinty, Secretary of the Interstate Com¬ 
merce Commission, do hereby certify that the attached are 
true copies of the following: 

Report and order of the Commission filed and entered 
July 12, 1930, in Docket No. 20482, R. T. Vanderbilt Com¬ 
pany, Incorporated, et al. v. Atlantic Coast Line Railroad 
Company et al., and proceedings embraced therein as listed 
in footnote on the first page of said report; and 

Report and order of the Commission filed and entered 
July 3, 1933, in Docket No. 20482, R. T. Vanderbilt Com¬ 
pany, Incorporated, et al. v. Atlantic Coast Line Railroad 
Company et al., and proceedings embraced therein as listed 
in Appendix A and Appendix B of said report, 
the originals of which are now on file and of record in 
the office of this Commission. 

IN WITNESS WHEREOF I have hereunto set my hand 
and affixed the Seal of said Commission this 6th day of 
March, A. D. 1936. 

GEORGE B. McGINTY 

(Seal) Secretary of the Interstate 

Commerce Commission 

(See appendices B. & D to declaration in Castanea Paper 
Co. et al. v. The Baltimore & Ohio Railroad Co. et al., Law 
No. 84,827—See pages 62 and 127) 
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566 Order 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 8th 
day of October, A. D. 1934 

Endorsed: Supreme Court, D. C. W. Va. P. & P. Co. v. C. 

of G. R. R. Co. Exhibit: Pltf. # 3 Def.Ident.. 

H. S. Middlemiss Shorthand Reporter Phone National 
2369 Columbian Bid., Wash. D. C. HSM 

No. 20409 

International Paper Company, et al. 

v. 

The Baltimore & Ohio Railroad Company, et aL 


No. 20482 (Sub-No. 1) 

Virginia Pulp & Paper Company 

v. 

Central of Georgia Railway Company, et al. 

It appearing, That on July 3, 1933, the Commission en¬ 
tered its report on further hearing in the above-eintitled 
proceedings, and these proceedings now coming on for fur¬ 
ther consideration on the question of reparation, and the 
parties having filed stipulations with respect to th£ ship¬ 
ments involved, based on statements filed as exhibits at said 
further hearing, which stipulations and report of July 3, 
1933, and prior reports herein are hereby referred i;o and 
made parts hereof; we find that complainants shown in the 
following table are entitled to awards of reparation from 
the defendants named below in the amounts set opposite 
their respective names, with interest: 






396 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. 


Complainants Defendants Amounts 

International Pa¬ 
per Company B&M and NYC $1,072.06 

Do Penn; WS and NYC 14.77 

Do Penn and NYC 11.13 

West Virginia 
Pulp and Pa¬ 
per Company CofGa; Sou; N&W; Penn and 

D&H 6,350.98 

Do CofGa; Sou; Penn and D&H 7,059.39 

Do CofGa and D&H 37.12 

Do 1 MD&S; Sou; N&W; Penn and 

D&H 222.80 

Do MD&S; Sou; N&W; WM; 


Reading; CRRofNJ and D&H 25.51 

Do MD&S; CofGa; Sou; N&W; 

WM; Reading; CRRofNJ and 


D&H 463.24 

Do MD&S; CofGa; Sou; Penn and 

D&H 999.63 

Do MD&S; CofGa; Sou; N&W; 

Penn and D&H 23.60 

Do MD&S; SAL; RF&P; Penn 

and D&H 109.53 

Do MD&S and D&H 111.98 

Do CofGa; Sou; N&W; Penn and 

D&H 703.39 

Do CofGa; Sou; WS; N&W; WM; 

Reading; CRRofNJ and D&H 29.95 

Do CofGa; Sou; N&W; WM; Read¬ 
ing; CRRofNJ and D&H 220.89 

Do CofGa; Sou; Penn and D&H 178.23 

Do CofGa and D&H 115.20 

Do MD&S; Sou; WS; N&W; Penn 

and D&H 302.80 

t)o MD&S; Sou; N&W; Penn and 

D&H 47.18 

Do MD&S; Sou; Penn and D&H 42.47 
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MD&S; Cof Ga; Sou; Penn and 
D&H 

MD&S; SAL; RF&P; Penn and 
D&H 

MD&S; SAL; RF&P; Penn and 
D&H 


19.94 


21.98 


77.56 


567 It is therefore ordered, That the defendants, named 
in each of the groups shown in the above table, be, 
and they are hereby, authorized and directed to pay unto 
the complainants shown opposite said groups, on or before 
November 27, 1934 the amounts set opposite their respec¬ 
tive names in said table, with interest thereon at thfe rate 
of 6 percent per annum from the respective dates of pay¬ 
ment of the charges assailed as reparation on account of 
unreasonable rates charged for the transportation if nu¬ 
merous carloads of clay from producing points in jNorth 
Carolina, South Carolina and Georgia to destinations in 
central, eastern trunk-line, and New England territories; 
and imported china clay from north Atlantic ports t^> des¬ 
tinations in the States of New Jersey, New York, ^nd in 
New England. 

By the Commission. 


(Seal) 


GEORGE B. McGINT] 
Secretary. 


B&M 

CofGa 

CRRofNJ 

D&H 

MD&S 

NYC 

N&W 

Penn 

Reading 

RF&P 

Sou 


Index of Abbreviations 

Boston & Maine Railroad 

Central of Georgia Railway Company 

The Central Railroad Company of New Jersey 

The Delaware & Hudson Company 

Macon, Dublin & Savannah Railroad Company 

The New York Central Railroad Company 

Norfolk & Western Railway Company 

The Pennsylvania Railroad Company 

Reading Company 

Richmond, Fredericksburg & Potomac Railroad 
Company 

Southern Railway Company 
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SAL Seaboard Air Line Railway Company 

WS West Shore Railroad (The New York Central 

Railroad Company, Lessee) 

WM Western Maryland Railway Company 


A true copy: 


(Seal) 


GEORGE B. McGINTY 
Secretary of the Interstate 
Commerce Commission 
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573 Statement Showing Amount of Reparation affd In¬ 
terest Due West Virginia Pulp and Paper Company 
Under Order of the Interstate Commerce Commission 
Dated October 8, 1934, in Docket No. 20482 (Sub-No. 1 ). 
(On Shipments Delivered Mechanicville, N. Y.) 

Endorsed: Supreme Court, D. C. W. Va. P. & P. 

C. of Ga. R. R. Co. Exhibit #5 HSM 


Route 

From Central of Georgia Railway Company 
—Southern Railway Co.,—Norfolk & 
Western Railway Company—The Penn¬ 
sylvania Railroad Company and The 
Delaware and Hudson Company— 

From Central of Georgia Railway Company 
—Southern Railway Co.,—The Pennsyl¬ 
vania Railroad Company and The Dela¬ 
ware and Hudson Company— 

From Central of Georgia Railway Co. and 
The Delaware and Hudson Company— 
From Macon, Dublin & Savannah Railroad 
Co.—Southern Railway Co.—Norfolk & 
Western Railway Co.—The Pennsylvania 
Railroad Co., and The Delaware and Hud¬ 
son Company— 

From Macon, Dublin & Savannah Railroad 
Co.—Southern Railway Co.—Norfolk & 
Western Railway Co.—Western Maryland 
Railway Co.—Reading Co.—The Central 
Railroad Co. of New Jersey and The 
Delaware and Hudson Company— 

From Macon, Dublin & Savannah Railroad 
Co.—Central of Georgia Railway Co.— 
Southern Railway Co.—Norfolk & West¬ 
ern Railway Co.—W estern Maryland 
Railway Co.—Reading Co.—The Central 
Railroad Company of New Jersey—and 
The Delaware and Hudson Company 
From Macon, Dublin & Savannah Railroad 
Company—Central of Georgia Railway 
Co.—-Southern Railway Co.—The Penn¬ 
sylvania Railroad Company and The Del¬ 
aware and Hudson Company— 


Principal 
Amt. of 
Reparation 


Interest 
From Date 
Charges 
Were 
Paid to 
Nov. 27, 
1934 


Co. V. 


Nov 


$7,054.37 $2,637.12 $9 


Total 
mount 
Due 
.27, 
1934 


7,237.62 2,174.84 9 


152.32 


72.23* 


,691.49 

,412.46 

224.55 


269.98 


107.61 


25.51 


10.21 


377.59 


35.72 


463.24 


162.92 


I 


626.16 


1,019.57 293.68 lj313.25 


Sheet No. 1 


* Shipments covered by this item moved during 1926. The exact date on 
which charges were paid not available because railroad records destroyed. 
Interest computed from January 1st, 1927. 
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Sheet No. 2 


574 “Statement Showing Amount of Reparation and In¬ 
terest Due West Virginia Pulp and Paper Company 
Under Order of The Interstate Commerce Commission 
dated October 8, 1934 , In Docket No. 20482 (Sub.-No. 1). 
(On Shipments Delivered Mechanicville, N. Y .)”— 
Contd. 

Interest 
From Date 
Charges Total 

I Were Amount 

, Principal Paid to Due 

j Amt. of Nov. 27, Nov. 27, 

Route Reparation 1934 1934 


From Macon, Dublin & Savannah Railroad 
Company—Central of Georgia Railway 
Co.—Southern Railway Co.—Norfolk and 
Western Railway Co.—The Pennsylvania 
Railroad Company and The Delaware and 
Hudson Company 

From Macon, Dublin & Savannah Railroad 
Company—-Seaboard Air Line Railway 
Company—Richmond, Fredericksburg & 
Potomac Railroad Company—The Penn¬ 
sylvania Railroad Co., and The Delaware 
and Hudson Company— 

From Macon, Dublin & Savannah Railroad 
Company and The Delaware and Hudson 
Company— 

From Central of Georgia Railway Co.— 
Southern Railway Co.,—West Shore Rail¬ 
road (The New York Central Railroad 
Co., Lessee)—Norfolk & Western Rail¬ 
way Co.—Western Maryland Railway 
Co.—Reading Co.—The Central Railroad 
Co. of New Jersey and The Delaware 
and Hudson Company— 

From Central of Georgia Railway Co.— 
Southern Railway Co.—Norfolk & West¬ 
ern Railway Co.—Western Md. Railway 
Co.—Reading Co.—The Central RR Co. 
of New Jersey and The Delaware and 
Hudson Company— 

From Macon, Dublin & Savannah Railroad 
Co.—Southern Railway Co.—West Shore 
RR (The New York Central RR Co. 
Lessee)—Norfolk and Western Railway 
. Company—The Pennsylvania Railroad Co. 
and The Delaware and Hudson Company— 
Froni Macon, Dublin & Savannah RR Co.— 
Southern Ry. Co.—The Pennsylvania RR 
Co. and The Delaware and Hudson Com¬ 
pany 


$ 23.60 

209.07 

111.98 

29.95 

220.89 

302.80 

42.47 


$ 7.75 

53.75 

53.11 # 

11.07 

78.86 

108.86 

13.98 


$ 31.35 

262.82 

165.09 

41.02 

299.75 

411.66 

56.45 


* Shipments covered by this item moved during 1926. The exact date on 
which charges were paid not available because railroad records destroyed. 
Interest computed from January 1st, 1927. 
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rthoi: „.., 
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.7^ 


1 

Showing boundaries of groups in southern terri¬ 
tory to be followed in coanectipn with rates set forlih 

in Appendix 0*2, as amended. 

The following Florida groups could not be shown 

on this nap: 

Group 27 - Including all points south of Group 11 and 
on, north or east of the O.S4b F. Ry. from 
but not including Lake City to Hampton, Flak, 
thence via an air line extending from Hamp¬ 
ton to Woodland, Fla* 

Group 27-A - Including all points south and west of 
Group 27, south of Group 12-A and east of 
Group 17 and on and north of a straight 
line extending from Hughes Island to IXapont, 
Fla. 

Group ,28 - Including all points south of Group 27-A 
and on and north of a straight lina extend¬ 
ing from Hoaosassa to ghiloh', Fla. 

Group 28-A - Including all points south of Group 28 

and on and north of a straight line extend¬ 
ing from Oxona to Melbourne, Fla* 

Group 29 - Including all points south of Group 28-A 
and on and north of a straight line extend¬ 
ing from Bradenton to White City, Fla. 

Qro.ua..2.9-A - Including all points south of Group 29 

and on and north of a straight line extending 
from Gilchrist to Prairie, Fla. 

Group 30 - Including all points south of Group 29 -a 

and on and north of an east and west straight 
line extending through Larkin, Fla. 

Group 50-A - Including all points south of Group 30. 


56602—27. (Face p. 604.) 
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Average Loading 

Average 

Car-mile earn¬ 

Car-mile eax 

*n- 

55*5 tons 

Distance 

ing on assailed 

ing on repax 

a- 

(71,000 pounds) 


rate . 

tlon rate 







Richmond, 7a. 

434 

27.6 

39.3 


} Bel time re, Md. 

661 

25.8 

27.9 


Philadelphia, Pa. 

754 

25.4 . 

25.4 


Piedmont, 7. 7a. 

770 

25.8 

25.8 


Passaic, N. J. 

837 

32.1 

24.6 


Johnsonburg, Pa. 

946 

25.6 

23.3 


Mechanic vi He, K. Y. 

1000 

26.8 

22.0 


Potsdam, N. Y. 

1155 

28.1 ‘ 

20.9 



i 

McIMTXHS, Get. 

» 


Richmond, 7a. 

434 

27.6 

44.2 

Baltimore, Md. 

661 

25.8 

30.1 

Philadelphia, Pa. 

754 

25.4 

27.3 

Piedmont, W. 7a. 

770 

25.8 

27.7 

Passaic, N. J. 

837 

32.1 

25.4 

Johnsonburg, Pa. 

946 

25.6 

24.8 

Mechanicvilla, N. Y. 

1000 

26.8 

22.7 

Potsdam, N. Y. 

1155 

28.1 

22.1 


Car-mile earn 
ing present • 
rate_ 


BBSSiSiSgS BBSBWgSe 



4 Ut 


_ % P» Geogfaegin^ Exhi bit Na Page 

SMOWINC FI PST CLASS RATES IN EFFECT ON APRIL 25,1931, FROM MCINTYRE, GEORGIA, A REPRESENTATIVE CLAY SHIPPIN^PoInT IN GEORGIA, TO ^ESTIMATIONS toft* ^’'nTrlrl^SI!' * ITM SI-ILAR RATES 

TO DESTINATIONS IN CENTRAL FREIGHT ASSOCIATION TERRITORY, TOOTHER WITH 16 PERCENT OF SUCH FIRST CLASS RATES PRESCRIBED ON CLAY, TO-CETHER WITH .JE OLD COWQOITY RATES ON ^AY IN EFFECT ON APRIL 24, 1931, ANC THOSE PUT INTO EF¬ 
FECT ON APRIL 25, 1931, AND TO-OAY IN EFFECT AS A RESULT EITHER OF THE DECISION IN THE VANDERBILT CASE OR BY THE CARRIERS VOLUNTARILY MAINTAINING TO C.F. A.TERRI TORY THE RATES IN EFFECT ON APRIL. 24,1931, ALL RATES PE* TON 2,000 
POUNDS, EXCEPT FIRST CLASS RATES WHICH ARE PER 100 POUNDS. 

To Eastern Trunk Line ano New England Territories | To Central Freight Association Territory 1 To Eastern Trunk Line ano New Siclanp Territories 1 TurjOTMi f» r .^ T reniTn „. 



short 

LINE 

MILES 

«» 

CO 

®< U.S 

W- CC ©V 

«IO 

-cu 

a— 

yj 

><<- 

Hopewell, 

VA. 

554 

166 

540 

“S4 

RlOflUOND. 

VA. 

568 

1^9 

540 

394 

COVINGTON, 

j 

i 

l 

1 

VA. 

013 


5t2 

Vs 

Baltimore, 

l 

i 

MO. 

722 

172 

560 

517 

i 

COCKEYSVILLE. 

MO. 

781 

180 

580 

576 

Wilmington, 

Del. 

789 

180 

580 

540 

PlEOMONT, 

W.Va. 

806 

185 

800 

559 

Luke, 

Mo. 

807 

IflS 

600 

559 

Philadelphia, 

Pa. 

821 

ia5 

580 

540 

Clarksburg, 

1 

W.Va. 

829 

196 

620 

662 

l 

Grafton, 

W.Va. 

839 

196 

620 

662 


Trenton, 


Roaring Springs, Pa. 
Lambcrtville, n.j. 


New Brunswick, N.J. 
Williamsburg, Pa. 

French tow, n.J. 


Washington, nTj7 - 9Qz 
Delawanna, n.j. 904 
Ounoee(Passaic) N.J. 908 
Passaic N.j. 906 


lOCXHAVEN, 


Tuckahoc, 

Kittanning, 

Newburgh, 


Pa. 9e4 


N.Y. 942 
' Pa. 946 
N.Y. 961 


New haven,Conn. TOC 
Johnson City, n.Y. IOC 
Enoicott. N.Y. IOC 
Waterbury, conn. 10] 


HARTFORD, 


CONN. 1039 


tit CHAN lev ILLS, N.Y. 1064 

E * nIyI 1081 

, N.Y. 1094 


187 600 


860 

196 

620 

662 

620 

865 

187 

GOO 

601 

600 

875 

877 

IS 

IS 

601 

662 

600 

620 

880 

187 

600 

601 

600 


Perth Amboy, 

N.J. 

885 

187 

600 

Tyrone, 

Pa. 

m 

196 

620 

Matawan, 

N.J. 

889 

187 

600 

Keyport, 

N.J. 

891 

187 

600 


To Central Freight Association Territory 

to a»tO u 

5-.-* 5cy *z ♦ 

_J< «k k. 

H • O O «J k. J 

CUUI U<«- Uv v o —« 

• o 3c -I 9-9- < 

X-0»< U.IC Q>tO<a JV)&C 

_ to-tu — aoev— — «- o<3; 


Ham i lton, 

Huntington, 

Middletown, 

miamisburc, 

Dayton, 

I NO1ANAPOLIS, 
Chillicothie. 


St. Louis, Uo. 

PARKERSBURG, 

Crooksville, 

Zanesville, 

Lincoln, 

Coshocton, 

Cambridge, 


White Pigeon, 
South 8eno, 

Threc Rivers, 
Vicksburg, 
Cleveland, 
Joliet, 

Akron, 

WHEELING, 

Minerva, 

Carrollton, 

Kalamazoo, 

MYERSVILLE, 

Beoforo, 

Detroit, 

Chicago, 

Alliance, 

Plainwell. 

Scoring, 

STEUBENVILLE, 

Salineville, 




Newell, 

New Castle, 


Erie, Pa. 

Milwaukee, Wis. 


Mich. 823 
(no. 824 

Mich. 830 
Mich. 835 
0. 837 
III. 837 

0. 840 
W.Va. 841 
0. 842 
0. 845 
Mich. 847 

o'- 840 
Mich! 8sf 
111. 853 
0. 854 
UlCH. 858 

0. 867 
Mich. 873 
Mich. 874 


0. 878 


WATERVLIET, 

Mount Clemens, 


Wellsville, 


East Liverpool, 0. 881 
Niles. 0. 881 
Otsego, Mich. 882 
Lauchlin, 0. 884 
Lisbon. ’ 0. 884 

East Palestine, 0. 887 
Wauxeecan. III. 883 


Grand Rapids, Mich. 896 

Pittsburgh._Pa. 897 

Beaver Falls, Pa. 904 


Buffalo, 


.Va. 909 208 
Pa. 911 212 


1018 

226 

720 

662 

662 

1032 

226 

720 

662 

662 

1043 

226 

720 

662 

662 


t- CO »-><&< 

cuw <n 
oz j a: 

n J3 kSoi 


O O 

bl. 

£53 


Canajbharie, 

Corinth, 

Fort Edward, 

ThRHFPS FALLS. 
Fulton, 

MINETT0. 

Pawtucket, 

Oarlincton. 

Canton, 

boston, 

Bellews Falls, 

Ticonoeroca, 

Brighton, 

Watertown, 

OEferiet, 

Carthage, 

Wilder, 

Harrisville, 

PjERCEFIE’-O._ 

Franklin, 

Canton, 

Newton Falls, 

Potsdam, 

Norwood, 

Rayvonoville, 

Malone. 

Groveton, 

Berlin, 


I Average rates 


N.Y. 1095 203 
N.Y. 1099 211 
N.Y. 1099 211 


N.Y. 1209 
N.Y. 1214 
N.Y. 1220 
N.Y. 1226 
N.Y. 1233 
N.Y. 1262 
N.H. 1276 
N.H. 1284 


214 680 

203 640 

203 640 

203 640 

203 640 

&• IS 


219 700 
219 700 
219 700 
219 700 
224 720 


224 720 

224 720 

224 720 

224. 720 


237* 760 
224 720 
219 700 
219 700 


y • y II 
9 - J*- h | u 

$ <ro? a tlx 

a. j k — 

dSZ dSSE 

756 640 

828 680 
828 680 
792_640 



CP 

-1 

coio 

e_,. 

K CP 

U OlG 



SHOR 

LINE 

mile 

CO <U.ll 
— a: Or 

y*- 
• *^>- PC 
£>CD<ft 

or— 

c <wm 


792 640 

792 640 

792 680 

828 ?00 

828 700 

828 700 


828 720 


656 601 601 


- 

BUFRPVF CpCTl IT, D. O. 

Exhibit: I 

...... ...Jr .... 

Tict. .__..............,_........., 

id^Qt................ ............ 

H. s. WiddlMJiirs 
Shorthand Ct[icrt«r 
Phr>n« N a 

Columbian Bid.. VVu*b.D.C. 


680 
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T. D. Gcoghegf n’s Exhibit Na 


EXHJ3IT 


SNOWING FIRST CLASS RATES IN EFFECT ON APRIL 25. 1931, FROtH-PNGLEY* S.C.. A F PRESCNTATIVE CLAY SHIPPINC POINT IN SOUTH CAROLINA TO DE8TINATIONS IN EASTERN TRUNK LINE AND NEW ENGLAND TERRITORIES AS CONTRASTED WITH 
SIMILAR RATES TO DESTINATIONS IN CENTRAL FREIGHT ASSOCIATION TERRITORY, "TO-CETHER WITH 16 PERCENT OF SUCH FIRST CLASS RATES PRESCRIBED ON CLAY, TO-CETHER WITH THE OLD COMMODITY RATES ON CLAY IN EFFECT ON APRIL 24, 
1931 AND THOSEPur INTO EFFECT ON APRIL 25.1931 AND TO-CAY IN EFFECT, AS A RESULT EITHER OF THE DECISION IN THE VaNOCRBILT CASE OR BY THE CARRIERS VOLUNTARILY MAINTAINING TO C.F.A.TERRI TORY THE RATES IN EFFECT ON 
APPtl PA 1Q.-1 At I &AIFS prs TON PCBUDS. Lxna>T e- i nsT ~LASS_SATES__fiH!CH AOf prs 100 PQUMCS._ 1 _I_:__ 


To Eastern Trunk Line ano new England Territories 


To Central Freight association Territory 


To Eastern Trunk Line and New England Territories 


To Central Freight Association Territory 



Short 

line 

miles 

CO 

CO -J 
< cr •*- 

-J < oc. fW 

o a<7i 
UJ <•« 

oo < u.in 
— «OOJ 

COLT? 

UJ 

<0 CD <«— 
— w- CC K 

clay rate 

ON APRIL 

24,1931 

clay rate 
at pres¬ 
ent IN EF 
FCCT._ 

Hopewell, 

VA. 

421 

. 148 

480 

401 

420 

Richmond. 

1 Cqvikcton- 

Va. 

Va. 

435 

4A6 

$ 



420 

460 

1 Baltimore. MO. 

-69 

163 

520 

481 

560 

Cockeysville, 

Mo. 

648 

171 

540 

. .. 

576 

580 

Wilmington, 

Del. 

656 

171 

540 

540 

580 

Piedmont, 

W. Va. 

678 

176 

560 

559 

600 

Luke, 

Mo. 

679 

176 

550 

559 

600 

Philadelphia, 

PA. 

688 

171 

540 

540 

550 

Trenton, 

N.J. 

716 

179 

580 

601 

600 

Grafton, 

w.Va. 

718 

185 

600 

682 

620 

Lambe .rtville. 

N.J. 

732 

179 

580 

601 

600 

Roaring Springs. Pa. 

738 

185 

600 

662 

620 

Clarksburg, 

W.VA. 

738 

135 

600 

562 

620 

New Brunswick, 

N.J. 

742 

179 

580 

601 

600 

Frenchtown, 

N.J. 

747 

179 

580 

601 

600 

Williamsburg, 

Pa. 

749 

185 

600 

662 

620 

Perth Amboy. 

N.J. 

752 

179 

580 

SOI 

600 

Natewan, 

N.J. 

756 

179 

580 

733 

600 

Tyrone, 

Pa. 

758 

185 

600 

662 

620 

Kcyport, 

N.J. 

758 

179 

580 

733 

600 

Newark, 

N.J. 

764 

179 

580 

601 

500 

Washington, 

N.J. 

769 

199 

600 

697 

640 

Qelawana. 

N.J. 

771 

179 

5Q0 

597 

600 

Dundee.(Pas.Co.)N.J. 

775 

179 

5§0 

697 

600 

Passaic, 

N.J. 

775 

179 

580 

697 

600 


Lock haven. 


Tuckahoe, 


i 

»- CD 

ffy y 
O z J 

r — — 

C/>-J Sr 

CD 

CD -J 

< CD —— 
r j< atn 
o o o 

1 U. 

H p— 

co < wtr 

— aocu 

cdlr 

$2 

U. 

o o 

UJ 

V** P- h- • 
UD cr>< — 
— OCKi 

UJ 

H J 
< —— 
a ccro 
a cr * 
>•<*- 
< • 
-jam 

OOCVJ 

CLAY RATE 
AT PRES¬ 
ENT IN EF 







Huntington, 

'W. Va. 

556 

166 

540 

591 

560 

Chillicothie, 

0. 

623 

*83 

580 

530 

• 530 

Hamilton, 

0. 

643 

185 

• 600 

458 

476 

Uiooletown, 

0. 

650 

185 

600 

468 

476 

UlAMISBURC, 

0. 

661 

187 

600 

470 

476 

Dayton, 

0. 

671 

167 

600 

476 

476 

Parkersburg, 

W.VA. 

677 

187 

600 

602 

602 

Crooksville, 

Zanesville . 

0. 

0. 

580 

593 

190 

1» 

600 

554 

554 

554 

554 

Indianapolis, 

ISO. 

/id 

1§4 

err 

oO^ 

507 

Cambridge, 

0. 

720 

197 

640 

590 

590 

C08MOCTON, 

0. 


194 

so 

590 

590 

Anoerson, 

Ino. 

729 

194 

so 

530 

530 

Wheeling, 

W.Va 

771 

191 

so 

6S 

660 

Newell, 

W. Va. 

781 

191 

so 

5S 

660 

Vinerva. 

0. 

783 

200 

640 

590 

590 

St. Louis, 

Mo. 

785 

202 

640 

53 

576 

Carrolton. 

0. 


200 

640 

S6 

626 

Vyersville. 

0. 

790 

203 

640 

590 

590 

Steubenvillc, 

0. 

795 

191 

SO 

6S 

6® 

Akron, 

fl-HANCE._ 

0. 

-8- 

796 

—Z2&- 

§§ 

640 

-648- 

590 

—SSL 

590 

S6 


peering, 

Pittsburgh, 

SALINEVILLE, 
Salem. 

Gypsum, 

Aellsville, 

Cleveland. 

East Liverpool, 

Biooeforo, 

Lauchlin, 

Niles, 









Lisbon, 

0. 

826 

200 

640 

Newburgh, 

N.Y. 

82Q 

189 

600 

756 

640 

Lincoln, 

III. 

828 

209 

660 

, 







East Palestine, 

0. 

829 

200 

64A 

Kittanning, 

PA. 

830 

191 

SO 

662 

660 













White Piceob. 

Mich. 

841 

206 

660 








Beaver Falls, 

Pa. 

842 

191 

SO 




• 




South Beno, 

Ino. 

847 

208 

660 








Three Rivers, 

Mich. 

848 

206 

660 








Vicksburg, 

Mich. 

853 

208 

660 








Detroit, 

Mich. 

§50 

209 

660 

JOHNSONeURC, 

Pa. 

854 

195 

SO 

6S 

660 













Kalamazoo, 

Mich. 

865 

210 

680 

NEW HAVEN, 

Conn. 

869 

196 

SO 

781 

640 






Johnson City, 

N.Y. 

372 

202 

640 

755 

580 






Encicott, 

N.Y. 

376 

202 

640 

756 

630 

Plainwell. 

Mich. 

875 

215 

680 








Mt. Clevuons, 

Mich. 

382 

217 

700 

Waterbury, 

Conn. 

884 

195 

so • 

781 

640 













Joliet, 

III. 

365 

215 

680 








Watervliet, 

Chicago. 

Mich. 

111. 

895 

RRR 

217 

• 700 
Ran 








Otsego, 

Mich. 

"W 


680 

Hartford, 

Conn. 

906 

195 

_ 

so 

781 

640 













Eric, 

-Pa. 

911 

209 

660 


' 






Grand Rap i os. 

UfCM. 

914 

217 

700 








New Castle, 

Pa. 

917 

200 

640 

Mechan1csville 

/ N.Y. 

931 

195 

620 

756 

640 













WAUKEECAN, 

III. 

992 

221 

700 

Syracuse, 

N.Y. 

946 

202 

640 

756 

680 






Solvay, 

N.Y. 

948 

202 

640 

756 

680 






Canajoharie. 

N.Y. 

9S 

195 

• SO 

756 

640 






Corinth, 

N.Y. 

966 

203 

640 

S8 

680 






Fort Edwards, 

N.Y. 

966 

203 

640 

828 

680 






Turners Falls, 

Mass. 

966 

195' 

620 

781 

640 






Fulton, 

N.Y. 

969 

202 

640 

756 

680 







Minetto, 
Oakfielo. 


Pawtucket, 

Darlington, 


Boston, 

Ballews FALL3. 

Ticonoeroca, 

Brighton, 

Watertown, 

Deferet, 

Carthage, 

Wiloep, 

Harrisville, 

Pi ERCEFI ELO, 

Franklin, 

Canton, 

Newton Falls, 
Potsdam, 

flog»asg,_ 

rayvonoville. 

Malone, 

Groveton, 

Berlin, 


Average rates 


® JI I- a OoJ—— 0Cr 


214/8 

195 


_i *- z ui 

O < W h.1 


h- (O 

CD 

•D _J 
< CD -*■ 

t i<*2 

O Q-C 

cd in 

UJ 

b--J • 
< — 
or aro 

O-O* 

CC UJ UJ 

UJ 

UJ 

>• <»- 

O 7 J 


r- *- ►- J 

< * 

X —— 
CD -II- 

CD •< IaU 

— O: OO 

CO CD < — 
—— or t'j 

-J 2m 

oocg 


781 

781 

796.6 

828 

S28 

828 


Milwaukee, 

Buffalo, 


INiagara Falls, 


MUF/.W* r C'CUKT. D. cTT 


*■ . H 


)u*n? ... 

l!. v. 

Shsrtr^Uii l: ; oi:«r 
Pm iiH U n i!;;CP 

CoiuaiUaii iiD a 
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SHOWING BATES FROM MOST IMPORTANT CLAY SHIPPING POINTS IN GEORGIA AND SOUTH CAROLINA TO ALL KEY POINTS IN EASTERN^RUNK LINE ANO NEW ENGLAND TERRITORY ON TH« BA “ 8: Z ?- ASS RATE 8. COMMONLY 

KNONN AS THE" COINS RATES; 2N0. THE Q-1 PUBLISHED FIRST CLASS RATES FROM ANO TO THE SAME POINTS; ANO 3RD. THE FIRST CLASS Q-1 RATES CONSTRUCTED OVER LYNCHBURG OR RlCHJONO. VA., THE CATER AYS TO THIS DESTINATION TERRITORY, AS PRE¬ 
SCRIBED BY THE COMMISSION IN I.C.C.DOCKET NO. 13494, TOGETHER WITH THE AVERAGE OF SUCH FIRST CLASS RATES, AS WELL AS 16 PERCENT OF SUCH AVERAGE RATE. 


Shipping Points 


to 

DESTINATION GROUP POINTS 


BATH (7pL 


First 

class 

PUBLISH 

ED 


Q-1 

FIRST 

CLASS 

PUBLISH 

IQ_ 


•s.c. 


Q-1 

FIRST 
CLASS 
C0N8TUC 
ICQ. 


Langley,(7b) 


First 

CLASS 

PUBLISH 

eo ~ • 


Q-i 

FIRST 

CLASS 

PUBLISH 


S.C. 


Q-1 

FIRST 
CLASS 
CONSTRUi 
ICQ. 


First 

CLASS 

PUBLISH 

*EO 


CORDON (10) 


Q-1 

FIRST 

CLASS 

PUBLISH 

£A 


GA. 


Q-1 

FIRST 
CLASS 
CONSTRU 
TED_ 


felNTYRE (9 b1 


First 

class 

PUBLISH 

CO 


Q-1 

FIRST 
CLASS 
PU8LISH 
XO_ 


JSa. 


Q-1 

FIRST 
CLASS 
CONSTRU 


Htptihah fQjl 


First 

CLASS 
PUBLISH 
EO 


Q-1 

FIRST 
CLASS 
PUBLISH 
£0. 


-Ga. 


Q-1 

FIRST 
CLA88 
CONSTRUI 
TED_ 


nsY RgiMfufintd 


First 

CLASS -| 
PUBLISH 
EO 


Q-1 

FIRST 
CLASS 
PUBLISH 
£ 0 . 


_CJL 


Q-1 • 

FIRST 
CLASS 
C0NRTRI4 

xca 


Origins 


Number of] 

ITEMS 


Total of 
first cl¬ 
ass PUB- 
SI SHED 
RATES 



Total of „ 
Q-1 firstI 

CLASS CON|| 

STRUCTEO 

RATES 


Berlin, 
Craft on, 
Wakefield. 
Portlano, 
Boston, 


N.H. 

Mass. 

R.I. 

Me. 

Mass. 


211 

197 

200 

203 

195 


Albany, 

Altoona, 

Baltimore, 

Beach Haven, 

t EUNCTON , 

erkeley Springs, 
Branchton, 

8UFFAL0, 

Cincinnatus, 

CUAKKmRIL_ 

CORRY, 

Cumberland, 

Erie, 

Sloversville, 

hacfbstown. 

Harrisburg, 

Hempsteao, 

Johnsonburg, i 
Lake Placid,i 

‘ YNOONVILLE. 


N.Y. 

Pa. 

Mo. 

N.J. 

W.Va. 

■OaT 

Pa. 

N.Y. 

N.Y. 

MO. 

Pa. 

N.Y. 


LtBZ 

Coni 


ITAUK, 

New Egypt, 

New York, 
Niverton. i 

OCDENSBURG. _ 

Oil City, 
Patchocue, 
Petersburg, 
Philadelphia* 
Pittsburgh. 
Popes Creek/ 
Port Jervis, 
Reading, 

Red Lion, > 

ICH»OOC._ 


.'A. 

N.Y. 

PA. 

N.Y. 

N.Y. 

Or 

N.J. 

N.Y. 

Pa. 

NJL. 


N.Y. 

W.VA. 
PA 
B&A 




■ft 


OCHESTER, 

Scranton, 

Syracuse, 

Washington, 

Watertown. 


N.Y. 

PA. 

PA. 

JLY»i 


P*. 

N. Y. 

O. C. 
N.Y. 


Otals 




erases 


PERCENT OF AVERAGE RATS 


226 

233 

221 


238 

221 

215 

233 

221 


211 

197 

200 

203 

195 


238 

223 

226 

233 

221 


221 

215 

233 

221 


225 

211 

214 

217 

209 


£3 

238 

241 

■248 

236 


253 

236 

233 

250 

239 


219 

205 

208 

211 

203 


256 

241 

•244 

251 

239 


256 

239 

236 

253 

242 


240 

226 

229 


2S9 

244 

247 

254 

242 


242 

239 

256 

246 


235 

22J 

219 


266 

251 

254 

261 

249 


266 

248 

246 

263 


212 

191 

173 

209 

200 

"TST 

200 

218 

215 

188 


Bath, 
Langley, 
Gordon, 
McIntyre, 
Hepzibah, 
Ory Branch, 
Totals 


S.C. 

s.c. 

Ga. 

Ga. 

Sa. 

Ga. 


46 

46 

45 

45 

46 
46 

270 


8,683 

8,683 

9,316 

9,152 

10,055 

9.754 


9.053 

9,053 

9.744 

9,867 

10,019 

10.290 


Average 

206.1 

21f 

.6 

214.9 I 

10$ OF AVERAGE RATE 

33.0 

35 

.0 

34.4 

Tariff Authorities: 





W.S.CURierr l.C.C. A-477 ano A-478 (Pubi 

i shed) 




81 I- 






JO; 


K.KA- 


ft 


Exhibit: 

Fit*._ 

Cef._~ 

__ 

H. 8. Mlddlemle* "Jfl. J 
Bhortheni - leporter *m| 
Phone NA. 230 0 
LOtJmablno Bid.. WM*h.P.c, 


A-3S8 (Q-1 Published) 

Note-30 miles for cross harbor at New York for New 

ENCLANC DESTINATIONS ANO 20 MILES FOR LONG ISLANof 
DESTINATIONS, AUTHORITY EASTERN CUSS RATE IN¬ 
VEST IS,.T ION l.C.C. Docket No. 15879. 


Statement showing first class mileage scales of rates from Georgia and South Carolina Clay shipping points to destinations in Eastern Trunk Line and new Enclano Territory. This statement shows first the mileage blocks, second 

THE FIRST CLASS RATE8 AS PER Q-1 FORMULA, ANO THIRD, THE REVENUE PER TON PER MILE IN MILLS. Mileage BLOCKS IN Q-1 FORMULA ARE OBSERVED NORTH OF THE GATEWAYS. 


Bath ano Langley, S.C. 

VIA 

Lynchburg, Va. 


Hepzibah, Ga. 
via 

Lynchburg, 


Va. 


Bath and Langley, S.C. 
VIA 

Richmond, Va. 


Hepzibah. Ga. 

VIA 

Riouiond, ' Va.| 


Gordon, Ga. 
via 

Lynchburg, 


Va. 


McIntyre, Ga. 
via 

Lynchburg, Va.| 


Dry Branoi, Ga. 

VIA 

Lynchburg, Va. 


Gordon, Ga. 
VIA 

Richmono, 


Va. 


McIntyre, Ga. 

VIA 

Richmono, Va. 


Dry Branch, Ga. 

VIA 

RkhuonO, Va 


miles 


rate 


rptm 


MILES 


RATE 


RPTM 


MILES 


RATE 


RPTM 


MILES 


RATE 


RPTM 


MILES 


RATE 


RPTM 


JMU£S 


RATE 


RPTM 




RATE 




JULS2. 


..RATE 


.RPTM 


Ml US 


RATE 


JBEBL 


VILE? 


RATE 


BP-EM. 


73.2 

71.0 

68.8 

67.1 


79.1 
76.5 

74.2 
72.4 


61.7 

60.6 

59.2 


55.7 

54.6 

53.9 


66.7 

65.4 

63.9 

■§* 

60/1 

58.9 
58.1 



50.9 

50.1 

49.2 

■fhf 

47.0 

46.4 

45.8 


148 

158 

160 

163 

169 

IS 

■» 

181 

183 

186 


68.0 

66.5 
64/6 
63.3 

■M 

58.8 

57.8 

56.6 


464 


>4 
544 


604 

624 

644 


54.9 

53.9 
53.0 


194 

197 

200 


50.5 

49.8 

49.1 


53.6 

52.7 
52.0 

«■ 

49.4 

48.6 

47.9 


74.1 

72.2 

70.2 
68.8 
67.0 

65.4 
63.9 
62.8 

61.5 


704 

724 

744 


3.8 

>.8 

61.4 

60.4 

m- 

56.8 

56.0 

55.0 


552 

592 

612 

632 


60.1 

59.5 

57l§ 


58.2 

57.2 
56.5 


209 

212 

215 


814 

839 

864 


52.5 

51.7 

51.2 


692 


*■ 


ta¬ 


rn 

180 

182 

185 


088 

Z3u 


1113 

233 

41.5 


■» 


47.2 

46.7 

46.1 


46.9 

46.3 

44.8 


53.6 

52.7 
51.9 


224 

227 


43.3 
42.8 

42.4 

_£^o_ 


939 

964 

969 

M- 

1064 

1089 

1114 


49.6 

49.0 


bf 


48.9 

48.2 

47.6 

45.8 

45.3 

44.8 


792 

812 

832 


Wr 


902 

927 

952 


54.0 

53.4 

52.5 

M- 

50.3 

49.5 
49.0 

-ftf 

47.0 

46.4 
45.8 


191 

194 

196 


■# 

203 

205 

206 

« 

216 

219 

222 


59.9 

59.2 
58.0 

57.1 

M 

54.0 

53.3 

52.4 

M- 

50.2 

49.5 
49.1 


591 

631 

651 

671 

-m- 

731 

751 

771 


179 

189 

191 

194 


46.6 
46.1 

45.6 


1116 


u 
1027 
1052 
1077 
1102 


44.2 
43.7 

43.3 


231 

234 

237 

240 


47.1 

46.4 

46.9 

■» 

44.3 
43.8 

43.4 

VJL 


■flh 

831 

851 

871 


200 

203 

205 


212 

214 

217 


1? 

941 

966 

991 

If 


* 


225 

228 

231 


1066 

1091 

1116 


J7 
240 
243 
246 


583 
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Phone NA 2369 Columbian Bid., Wash. D. C. 

Interstate Commerce Commission 
Washington 

I, George B. McGinty, Secretary of the Interstate Com¬ 
merce Commission, do hereby certify that the attached are 
true copies of the following: 

Report and order of the Commission filed an<k entered 
July 12, 1930, in Docket No. 20482, R. T. Vanderjbilt Com¬ 
pany, Incorporated, et al. v. Atlantic Coast Line Railroad 
Company et al., and proceedings embraced therein as listed 
in footnote on the first page of said report; 

Report and order of the Commission filed an$ entered 
July 3, 1933, in Docket No. 20482, R. T. Vanderbilt Com¬ 
pany, Incorpoated, et al. v. Atlantic Coast Line Railroad 
Company et al., and proceedings embraced therein as listed 
in Appendix A and Appendix B of said report; and 

Corrected order of the Commission entered January 8, 
1934, in Docket No. 20482, R. T. Vanderbilt Conjpany, In¬ 
corporated, et al. v. Atlantic Coast Line Railroad Company 
et al., and proceedings embraced therein as listed in said 
order, the originals of which are now on file and of record 
in the office of this Commission. 

In Witness Whereof I have hereunto set my hand and 
affixed the Seal of said Commission this 6th day of March, 
A. D. 1936. 


GEORGE B MeGINT'jr 

Secretary of the Interstate 
(Seal) Commerce Commission 

(See appendices B. & D. to declaration in Castalaea Paper 
Co. et al. v. The Baltimore & Ohio Railroad Co. <pt al., Law 
No. 84,827—See pages 62 and 127) 
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659 Corrected Order 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 8th 
day of January, A. D. 1934 

No. 20482 

R. T. Vanderbilt Company, Inc., et al. 

v. 

Atlantic Coast Line Railroad Company, et al. 

No. 21619 

The Trenton Potteries Company 

v. 

The Baltimore & Ohio Railroad Company, et al. 

No. 17840 

Ceramic Traffic Association 
v. 

The Pennsylvania Railroad Company, et al. 

No. 20225 

Empire Floor & Wall Tile Company, Inc. 

v. 

Carolina, Clinchfield & Ohio Railway, et al. 

No. 20929 

Castanea Paper Company, et al. 

v. 

Atlantic Coast Line Railroad Company, et al. 

No. 25289 

New York Belting & Packing Company 

v. 

Erie Railroad Company, et al. 

No. 24971 

Endicott Johnson Corporation, et al. 

v. 

Erie Railroad Company, et al. 

No. 24958 

The Racquette River Paper Company 

v. 

The Baltimore & Ohio Railroad Company, et al. 

No. 25238 

Oswego Falls Corporation 
v. 

Atlantic Coast Line Railroad Company, et al. 
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It appearing , That on July 3, 1933, the Commission, en¬ 
tered its report on further hearing in the above entitled pro¬ 
ceedings, and these proceedings now coming on for further 
consideration on the question of reparation, and the parties 
having tiled stipulations with respect to shipments involved, 
based on statements tiled as exhibits at said further hear¬ 
ing, which stipulations and report of July 3, 1933 ^nd prior 
reports herein are hereby referred to and m^de parts 
660 hereof; we find that complainants and intjerveners 
shown in the following table are entitled t<l awards 
of reparation from the defendants named below in the 
amounts set opposite their respective names with Jinterest: 

Complainants Defendants lAmounts 


Oswego Falls 
Corporation 
Do 


Cof Ga; ACL; RF&P ; B&O; 
Reading and NYC 
Cof Ga ACL; RF&P; Penn 
and NYC 


The Racquette 
RiverPaper 
Company 
Do 
Do 

Hartford-Em- 
pire Company 

The Hammersly 
Manufacturing 
Company 
Do 

Endicott Johnson 
Corporation 
Do 

Do 


Sou; Penn and NYC 
Sou; N&W; Penn and NYC 
Sou; B&O; Reading and NYC 
CofGa; Sou; N&W; 

Penn and NYNH&H 


Sou; Penn and Erie 
CofGa; SAL; RF&P; Penn and 
Erie 

Sou; Penn and Erie 
CofGa; Sou; N&W; WMd; 

Reading and DL&W 
CofGa; SAL; RF&P; Penn and 
DL&W 


New York Belting 
& Packing Com¬ 
pany Sou; Penn and Erie 

New York & 

Pennsylvania 

Company MD&S; Sou and Penn 


236.97 

193.30 

407.41 

90.10 

631.56 

440.27 

212.86 

558.01 

2,640.87 

416.18 

69.08 

1,105.06 

602.24 
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Do 

MD&S; Sou and Penn 

7.55 

Do 

CofGa; Sou and Penn 

24.62 

Do 

Sou and Penn 

52.41 

Castanea Paper 

Company 

Sou and Penn 

8,557.73 

Do 

Sou; Reading, NYC and Erie 

1,911.30 

Do 

Sou; CNO&TP and Erie 

767.95 

Do 

Sou; B&O and BR&P 

7,705.08 

Do ! 

Sou; Reading; NYC and BR&P 

169.58 

Do ! 

Sou; Reading; NYC and BR&P 

126.40 

Empire Floor & 

Wall Tile Com- 

pany, 

CC&O; C&O and Penn 

1,526.92 

661 Complainants Defendants 

Amounts 

Irving Trust Com 

- i 


pany. Receiver 
of Old Bridge 

Enameled Brick 


& Tile Com- 

pany 

Penn 

40.48 

Mata wan Tile 

Company 

Penn and NY&LB 

93.39 

Washington Por¬ 
celain Com- 

pany 

Penn and DL&W 

109.60 

Do ! 

Reading; LV and DL&W 

188.75 

Do 

Reading; CRRofNJ and DL&W 

11.00 

Trenton Potteries 

Company 

B&O and Penn 

4,370.45 

Interveners 

Defendants 

Amounts 

Keystone Pot- 

tery Company 

B&O and Penn 

123.76 

Robertson Art 

Tile Company 

CC&O; N&W and Penn 

1,166.84 

Do 

CC&O; C&O; and Penn 

36.60 

Trent Tile Com- 

pany 

CC&O; N&W and Penn 

1,939.46 

Matawan Tile 

Company 

CofGa; ACL; RF&P and Penn 

369.62 

Do i 

G&F; ACL; RF&P and Penn 

149.43 
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Do G&F; Sou and Penn 155.98 

Do G&F; ACL; WSSB; N&W; 

WMd; Reading and CRRofNJ 413.55 
Do G&F; Sou; B&O; Reading and 

CRRofNJ 65.08 

Do G&F; SAL; RF&P; B&O; Read¬ 
ing and CRRofNJ 30.48 

Do ACL; RF&P and Penn 294.90 

Mosaic Tile Com¬ 
pany CofGa; Sou; Penn and CRRofNJ 50.06 


It is therefore ordered, That the defendants, n^imed in 
each of the groups shown in the above table, be, ind they 
are hereby, authorized and directed to pay unto the com¬ 
plainants and interveners shown opposite said groups, on 
or before February 23, 1934, the amounts set opposite their 
respective names in said table, with interest thereon at the 
rate of 6 percent per annum, from the respective dates of 
payment of the charges assailed, as reparation oi^ account 
of unreasonable rates charged for the transportation of 
numerous carloads of china clay from Philadelphia, Pa., 
and Hockessin, Del., and from producing points in North 
Carolina, South Carolina and Georgia to destinations in 
central, eastern, trunk-line and New England territories; 
and numerous carloads of imported china clay from north 
Atlantic ports to points in trunk-line and New England 
territories. 

By the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary. 

662 INDEX OF ABBREVIATIONS 

ACL Atlantic Coast Line Railroad Company 

B&O The Baltimore & Ohio Railroad Company 

BR&P Buffalo, Rochester & Pittsburgh Railway Com- 

pany J 

CofGa Central of Georgia Railway Company 

CNO&TP The Cincinnati, New Orleans & Texas Pacific 

Railway Company 

CC&O Carolina, Clinch field & Ohio Railway (Atlantic 

Coast Line Railroad Company arid Louis¬ 
ville & Nashville Railroad Company, 
Lessees) 
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c&o 

CRRofNJ 

DL&W 

Erie 

G&F | 
LV 

MD&S 

NYC 

N&W 

NYNH&H 

NY&LB 

Penn 

RF&P 

Reading 

Son 

SAL 

WMd 

WSSB 


The Chesapeake & Ohio Railway Company 
The Central Railroad Company of New Jer¬ 
sey 

The Delaware, Lackawanna & Western Rail¬ 
road Company 
Erie Railroad Company 
Georgia & Florida Railroad 
Lehigh Valley Railroad Company 
Macon, Dublin & Savannah Railroad Company 
The New York Central Railroad Company 
Norfolk & Western Railway Company 
The New York, New Haven & Hartford Rail¬ 
road Company 

The New York & Long Branch Railroad Com¬ 
pany 

The Pennsylvania Railroad Company 
Richmond, Fredericksburg & Potomac Rail¬ 
road Company 
Reading Company 
Southern Railway Company 
Seaboard Air Line Railway Company 
Western Maryland Railway Company 
Winston-Salem Southbound Railway Company 


663 In the Supreme Court of the District of Columbia 
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Phone NA. 2369 Columbian Bid., Wash. D. C. HSM 

No. 84827 At Law 

Castanea Paper Company, a corporation, 

and 

New York and Pennsylvania Company, a corporation, 

Plaintiffs 


The Baltimore and Ohio Railroad Company, 

Buffalo, Rochester and Pittsburgh Railway Company, 
Central of Georgia Railway Company, 

Erie Railroad Company, 
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Louisville and Nashville Railroad Company, 

Macon, Dublin & Savannah Railroad Company, 

The New York Central Railroad Company, 

The Pennsylvania Railroad Company, 

Reading Company, 

Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany, 

Seaboard Air Line Railway Company, 

Southerrn Railway Company, Defendants 

Stipulation 

For the purpose of conserving the time of the Court and 
of counsel, and in lieu of detailed proof, through the testi¬ 
mony of witnesses, of the identity and incident^ of each 
and every one of hundreds of carload shipments of clay 
from producing points in Georgia and South Carolina made 
to and received by plaintiffs at Johnsonburg, Pa., and Lock 
Haven, Pa., upon which said shipments the Interstate Com¬ 
merce Commission in its decisions and orders issued in 
Vanderbilt & Co . v. A. C. L. R. R. Co ., 167 I. C. C. 319; 194 
I. C. C. 702, found that the said plaintiffs had been damaged 
by the payment of unreasonable freight charges l and were 
entitled to reparation with interest thereon at the rate of 
six (6) per cent per annum from the date of payment in 
each instance of the unreasonable charges on said ship¬ 
ments ; 

It is hereby stipulated and agreed between C. R. 
664 Marshall, as counsel for plaintiffs in this cause and 
Francis R. Cross and Joseph F. Eshelmai[i, as coun¬ 
sel for defendants, that the principal amounts ^f repara¬ 
tion, with interest thereon computed up to February 23, 
1934, the date upon which defendants were, by order of the 
Commission, dated January 8, 1934, ordered and directed 
to pay unto plaintiffs in satisfaction of the hwards of 
damages, called for under the findings and orders of the 
Interstate Commerce Commission, as shown by detailed 
statements introduced in evidence before the Co(urt, are as 
follows: 
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Castanea Paper Company 


Interest at six 
(6) per cent 


Claim 





per annum to 

Grand 

No. 

(1) 

(2) 

Route of Movement 

Principal 

Feb. 23,1934 

Total 

C-l 

B 

J 

Sou-N&W-WM-Rdg-NYC 

Erie 

$1911.30 

$774.33 


C-l 

B 

J 

Sou-CNOTP-Erie 

767.95 

164.27 





Totals 

2679.25 

938.60 

$3,617.85 

C-2 

B 

J 

Sou-B&O-BR&P 

7705.08 

2309.45 


C-2 

B 

J 

Sou-N&W -WM-P&R 
NYC-BR&P 

169.58 

67.11 


C-2 

B 

J 

11 

126.40 

44.25 





Totals 

8001.06 

2420.81 

10,421.87 

C-4 

B 

LH 

Sou-N&W-PRR 

8557.73 

2727.01 

11,284.74 




New York and Pennsylvania Company 


C-l 

DB 

LH 

MD&S-Sou-N&W-PRR 

602.24 

183.57 


C-l 

DB 

LH 

MD&S-Sou-PRR 

7.55 

2.78 


C-l 

G 

LH 

Cof Ga-Sou-N&W -PRR 

24.62 

8.66 


C-l 

CA 

LH 

Sou-PRR 

52.41 

13.86 





Totals 

686.82 

208.87 

895.69 


(1) Origin 

B—Bath 

DB—Dry Branch 
G—Gordon 
CA—Croft Aiken 


(2) Destination 

J —J ohnsonburg 
LH—Lock Haven 


It is further stipulated and agreed between the 
665 above-named counsel, that the said amounts of prin¬ 
cipal and interest as shown in the detailed statements 
of the shipments are accurately computed and mathemati¬ 
cally correct; that the amount of the claim of plaintiff, 
the Castanea Paper Company, a corporation, as accrued to 
February 23, 1934, for which judgment is asked, is $25,- 
324.46; that the amount of the claim of plaintiff, New York 
and Pennsylvania Company, a corporation, as accrued to 
February 23, 1934, for which judgment is asked, is $895.69. 

It is further understood that the foregoing stipulation is 
entered into simply for the purpose of conserving the time 
of the Court and of counsel that would otherwise neces¬ 
sarily be occupied in adducing detailed proof of shipments 
as shown in the claim statements, and the amounts of prin¬ 
cipal and interest on each of said shipments that would be 
called for under the Commission’s findings and orders 
above referred to, and that the foregoing stipulation is not 
to be taken as an admission, express or implied, that defen- 
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dants, or any of them, are liable to anyone for the amounts 
above specified, or for any amount; 

And it is also further understood that plaintiffs and 
defendants reserve all their legal rights in respect of the 
matters and things involved in this cause as their respec¬ 
tive interests may at any time appear. 

C R MARSHALL 


Counsel for Plaintiffs 

McKENNEY, FLANNERY & CRAIpHILL 
By R A BOGLEY 


Counsel for Defendants 

March 11, 1936. 

666 Endorsed on Cover: In the Supreme CouH of the 
District of Columbia No. 84827 Castanek Paper 

Co., et al., Plaintiffs, v. Baltimore and Ohio R. Co., et al., 
Defendants. Stipulation. 

667 List of Abbreviations 

The abbreviations used in the table on page 2 of this 
stipulation are the same as those used in the Comitission ’s 
corrected order of reparation, dated 8th day of January, 
1934, and are the abbreviations for the railroadp, whose 
corporate names are shown below: 

B&O—The Baltimore and Ohio Railroad Company 


BR&P—Buffalo, Rochester & Pittsburgh Ry. Co. 

CofGa—Centra] of Georgia Railway Company 
CNO&TP—The Cincinnati, New Orleans & Texa s Pacific 
Railway Company, 

Erie—Erie Railroad Company 

MD&S—Macon, Dublin & Savannah Railroad Company 

NYC—New York Central Railroad Company 

N&W—Norfolk & Western Railway Company 

PRR or Penn—The Pennsylvania Railroad Company 

P&R or Reading—Reading Company 

Sou—Southern Railway Company 

WMd—Western Maryland Railway Company 
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674 Interstate Commerce Commission 


Washington 


Endorsed: Supreme Court, D. C. DM Bare Paper Co. v. 

Macon, Dub. & Sav. RR Exhibit: Pltff. 2 Def. 

Ident. ........ H. S. Middlemiss Shorthand Reporter 

Phone NA. 2369 Columbian Bid., Wash, D. C. HSM 
I, George B. McGinty, Secretary of the Interstate Com¬ 
merce Commission, do hereby certify that the attached 
are true copies of the following: 

Report and order of the Commission filed and entered 
July 12, 1930, in Docket No. 20482, R. T. Vanderbilt Com¬ 
pany, Incorporated, et al. v. Atlantic Coast Line Railroad 
Company et al., and proceedings embraced therein as listed 
in footnote on the first page of said report; and 

Report and order of the Commission filed and entered 
July 3, 1933, in Docket No. 20482, R. T. Vanderbilt Com¬ 
pany, Incorporated, et al. v. Atlantic Coast Line Railroad 
Company et al., and proceedings embraced therein as listed 
in Appendix A and Appendix B of said report, the originals 
of which are now on file and of record in the office of this 
Commission. 

In Witness Whereof I have hereunto set mv hand and 
affixed the Seal of said Commission this 6th day of March, 
A. D. 1936. 


(Seal) 


GEORGE B McGINTY 
Secretary of the Interstate 
Commerce Commission. 


(See appendices B. & D. to declaration in Castanea Paper 
Co. et al. v. The Baltimore & Ohio Railroad Co. et al., Law 
No. 84,827—See pages 62 and 127) 

750 i Interstate Commerce Commission 

Washington 

Endorsed: Supreme Court, D. C. DM Bare Paper Co. v. 

Macon, Dub & Sav RR Exhibit: Pltff. 3 Def. 

Ident. ...i . H. S. Middlemiss Shorthand Reporter 

Phone NA. 2369 Columbian Bid., Wash. D. C. HSM 
I, George B. McGinty, Secretary of the Interstate Com¬ 
merce Commission, do hereby certify that the attached are 
true copies of the following: 
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Order of the Commission entered August 21, 19f34, 

Order of the Commission entered November 13,1934, and 
Order of the Commission entered January 7, 1^35, 
in Dockets Nos. 20409, International Paper Company et al. 
v. The Baltimore & Ohio Railroad Company et al., and 
21347, D. M. Bare Paper Company v. Central of Georgia 
Railway Company et al., the originals of which a^e now on 
file and of record in the office of this Commission, 

In Witness Whereof I have hereunto set my hand and 
affixed the Seal of said Commission this 6th day of March, 
A. D. 1936. 

GEORGE B McGINTY 
Secretary of the Interstate 
(Seal) Commerce Commission 

751 “ORDER 

At a General Session of the Interstate Commerce Commis¬ 
sion, held at its office in Washington, D. C., on the 21st 
day of August, A. D. 1934 

No. 20409 

International Paper Company, et al. 

i 

v. 

The Baltimore & Ohio Railroad Company e|t al. 

No. 21347 

D. M. Bare Paper Company 

v. 

Central of Georgia Railway Company, et al. 

It appearing , That on July 3, 1933, the Commission, en¬ 
tered its report on further hearing in the above entitled pro¬ 
ceedings, and these proceedings now coming on for further 
consideration on the question of reparation, and the par¬ 
ties having filed stipulations with respect to shipments in¬ 
volved, based on statements filed as exhibits at said further 
hearing, which stipulations and report of July 3, 1933, and 
prior reports herein are hereby referred to and made parts 
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hereof; we find that complainants and interveners shown in 
the following table are entitled to awards of reparation 
from the defendants named below in the amounts set oppo¬ 
site their respective names with interest: 


Complainants 

Defendants 

Amounts 

Ticonderoga Pulp 
& Paper 

Company 

Rdg; CRRofNJ; and D&H 

$1,777.34 

Do 

Rdg; LV and D&H 

576.35 

Do 

Penn and D&H 

1,275.32 

Do 

MeC and D&H 

6,943.03 

Do 

B&M and D&H 

1,268.94 

International Paper 


Company 

Penn and D&H 

202.11 

Do 

Rdg; LY; and D&H 

2,132.42 

Do 

B&O; Rdg; LV; and D&H 

492.97 

Do 

MeC and D&H 

2,650.96 

Do 

D&H 

83.58 

Do 

Rdg; LV; and D&H 

413.12 

Do 

Penn and D&H 

10.31 

Do 

Rdg; CRRofNJ; and D&H 

4.42 

Do 

D&H 

907.91 

Do 

MeC and D&H 

80.68 

Do 

MeC and D&H 

118.24 

Do ! 

Penn; NYNH&H; B&M; and MeC 441.17 

Do 

Penn; D&H: B&M; and MeC 

114.03 

Do 

Penn and NYNH&H 

107.35 

Do 

Rdg; CRRofNJ; and NYNH&H 457.88 

Do 

Penn; D&H; and B&M 

171.21 

Do 

Rdg; LV; D&H; and B&M 

217.85 

Do 

Penn; NYNH&H; and B&M 

81.52 

International Pa- 

per Company 

B&M 

2,259 r .23 

Do 

B&M 

41.64 

Do 

B&M 

50.56 

Do 

Penn; NYNH&H; and B&M 

62.97 

Do 

Penn; D&H; and B&M 

122.01 
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752 Complainants Defendants 

International Pa¬ 
per Company Rdg; LV; D&H; and B&M 


Do 

Do 

Do 

D. M. Bare Paper 
Company 
Do 
Do 
Do 


B&O; Rdg; NYNH&H; and 

B&M 

B&M 

MD&S; Sou; N&W; and Penn 
Sou; N&W; and Penn 
Sou; N&W; and Penn 
Sou and Penn 


6 percent 
ent of the 
reasonable 


It is therefore ordered, That the defendants, 
each of the groups shown in the above table, be 
are hereby, authorized and directed to pay unto the com¬ 
plainants shown opposite said groups, on or before October 
5, 1934, the amounts set opposite their respective names in 
said table, with interest thereon at the rate of 
per annum from the respective dates of paym 
charges assailed, as reparation on account of un 
rates charged for the transportation of numerous carloads 
of clay from producing points in North Carolina, South 
Carolina, and Georgia to destinations in central, eastern 
trunk-line, and New England territories; an<^ imported 
china clay from north Atlantic ports to destinations in the 
States of New Jersey, New York, and in New England. 

Bv the Commission. 

GEORGE B. McGlNTY, 

(Seal) Secretary. 
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Amounts 

240.55 
M 172.04 
1,085.91 
38.20 

157.05 
995.07 
1,244.76 
395.81 


named in 
j, and they 


B&M 

B&O 

CRRofNJ 

D&H 

LV 

MeC 

MD&S 

NYNH&H 

N&W 


Index of Abbreviations 

Boston & Maine Railroad. 

The Baltimore & Ohio Railroad Condpany. 

The Central Railroad Company of Nfew Jersey. 
The Delaware & Hudson Company. 

Lehigh Valley Railroad Company. 

Maine Central Railroad Company. 

Macon, Dublin & Savannah Railroad 
The New York, New Haven & Hartford Rail¬ 
road Company. 

Norfolk & Western Railroad Company. 


Company. 


) 
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Penn l The Pennsylvania Railroad Company. 

Rdg Reading Company. 

Sou Southern Railway Company.” 

753 Order 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 13th 
day of November, A. D. 1934 

No. 20409 

International Paper Company et al. 

v. 

The Baltimore & Ohio Railroad Company et al. 

No. 21347 

D. M. Bare Paper Company 
v. 

Central of Georgia Railway Company et al. 

Upon further consideration of the records in the above- 
entitled proceedings and of an application on behalf of 
complainants, by letter dated October 10, 1934, for an 
amended order herein, and good cause appearing therefor; 

It is ordered, That the order made and entered herein on 
the 21st day of August 1934, be, and the same is hereby 
amended by striking out the following items: 


Ticonderoga Pulp 
& Paper Com¬ 
pany MeC and D&H $6,943.03 

International Pa¬ 
per Company D&H 83.58 

Do D&H 907.91 

Do MeC and D&H 80.68 

Do MeC and D&H 118.24 


And inserting in lieu thereof the following: 

Ticonderoga Pulp 
& Paper Com¬ 
pany Maine Central Railroad Com¬ 

pany; Canadian National 
Railway Company; and The 
Delaware & Hudson Com¬ 
pany $6,943.03 
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907.91 


80.68 


International Pa¬ 
per Company Canadian National Railway 

Company and The Delaware 
& Hudson Company 83.58 

Do Canadian National Railway 

Company and The Delaware 
& Hudson Company 907.91 

Do Maine Central Railroad Com¬ 

pany; Canadian National 
Railway Company; and The 
Delaware & Hudson Company 80.68 
Do Maine Central Railroad Com¬ 

pany; Canadian National 
Railway Company; and The 
Delaware & Hudson Company 118.24 

754 It is further ordered, That the said order of Au¬ 
gust 21, 1934, be, and it is hereby, further amended 

so as to become effective on December 1, 1934, instead of 
October 5, 1934. 

And it is further ordered, That the said order df August 
21, 1934, shall in all other respects remain in full force and 
effect. 

By the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary. 

755 Order 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 7th 
day of January, A. D. 1935. 

No. 20409 

International Paper Company et al. 


The Baltimore & Ohio Railroad Company et al. 

No. 21347 

D. M. Bare Paper Company 

V ’ I 

Central of Georgia Railway Company et 1l. 


Upon further consideration of the records in the above- 
entitled proceedings and of an application on behalf of 
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complainant, by letter dated December 28, 1934, for an 
amended order herein, and good cause appearing therefor; 

It is ordered, That the order made and entered herein on 
the 21st day of August 1934, as amended by order of No¬ 
vember 13^ 1934, be, and the same is hereby, further amended 
by striking out the following item: 

International Pa¬ 
per Company MeC and D&H $2,650.96 

And inserting in lieu thereof the following: 

International Pa¬ 
per Company Maine Central Railroad Com¬ 
pany; Canadian National 
Railway Company; and The 
Delaware & Hudson Com¬ 
pany $2,650.96 

It is further ordered, That the said order of August 21, 
1934, as amended by order of November 13, 1934, be, and 
it is hereby, further amended so as to become effective on 
February 1, 1935, instead of December 1, 1934. 

And it is further ordered, That the said order of August 
21, 1934, as subsequently amended, shall in all other re¬ 
spects remain in full force and effect. 

By the Commission. 

GEORGE B. McGINTY, 

(Seal) Secretary. 


771 Statement Showing Amount of Reparation and In- 
• terest Due Under Order of the Interstate Commerce 
Commission in Docket No. 21347 

Endorsed: Supreme Court. D. C. D & M Bare Paper Co 

v Macon, Dub. & Sav. RR Exhibits: Pit. 5 Def. 

Ident. H. S. Middlemiss Shorthand Reporter 

Phone NA. 2369 Columbian Bid., Wash. D. C. HSM 


• 



Total 

Amount 



Interest 

Due 

! 

Principal 

to 

as of 


Amounts of 

Feb. 1, 

Feb. 1, 
1935 

Route 

Reparation 

1935 

Macon, Dublin & Savannah Railroad—Sou¬ 
thern Railway—Pennsylvania Railroad 
Southern Railway—Norfolk & Western 

$157.05 

$ 76.10 

$233.15 

Railway—Pennsylvania Railroad 

2,230.59 

856.50 

3,087.09 

Southern Railway—Pennsylvania Railroad 

405.05 

107.81 

512.86 
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772 Supreme Court, D. C. Empire FI. & W. Tile v. Car. 

Cin. &0h. R. R. Exhibit: Pltff. 1. Def__ Ident. 

. H. S. Middlemiss, Shorthand Reporter Phone NA. 

2369, Columbian Bid., Wash. D. C. 

Interstate Commerce Commission 


Washington 

I, George B. McGinty, Secretary of the Interstate Com¬ 
merce Commission, do hereby certify that the attached are 
true copies of the following: 

Report and order of the Commission filed and entered 
July 12, 1930, in Docket No. 20482, R. T. Vanderbilt Com¬ 
pany, Incorporated, et al. v. Atlantic Coast Line Railroad 
Company, et al., and proceedings embraced thereid as listed 
in footnote on the first page of said report; 

Report and order of the Commission filed an4 entered 
July 14, 1931, in Docket No. 20409, International Paper 
Company et al. v. Baltimore & Ohio Railroad Copipany et 
al, and proceedings embraced therein as listed in| footnote 
on the first page of said report; 

Report and order of the Commission filed and entered 
July 3, 1933, in Docket No. 20482, R. T. Vanderbilt Com¬ 
pany, Incorporated, et al. v. Atlantic Coast Line Railroad 
Company et al., and proceedings embraced therein as listed 
in Appendix A and Appendix B of said report; 

Stipulation dated January 10,1934, signed Miltop P. Bau¬ 
man, Joseph F. Eshelman, and Francis R. Cross, in Docket 
No. 20225, Empire Floor and Wall Tile Company v. Caro¬ 
lina, Clinchfield & Ohio Railway Company et al.; and 

Order of the Commission entered March 12, 1934, in 
Docket No. 20734, New Jersey Coated Paper Company, et 
al. v. The Pennsylvania Railroad Company, et al.j and pro¬ 
ceedings embraced therein as listed in said order, 
the originals of which are now on file and of record in the 
office of this Commission. 

In Witness Whereof I have hereunto set my hand and 
affixed the Seal of said Commission this 6th day of March, 
A. D. 1936. 

GEORGE B. McGIjNTY, 

(Seal) Secretary of the Interstate Commerce Commission 
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(See appendices B. & D. to declaration in Castanea Paper 
Co. et ah v. The Baltimore & Ohio Railroad Co. et al., Law 
No. 84,827—See pages 62 and 127) 

863 Order 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 12th 
day of March, A. D. 1934 

No. 20734 

New Jersey Coated Paper Company, et al. 

v. 

The Pennsylvania Railroad Company, et al. 

No. 24327 

Columbia Mills, Incorporated 

v. 

Atlantic Coast Line Railroad Company, et al. 

No. 20225 

Empire Floor & Wall Tile Company, Inc. 

v. 

Carolina, Clinchfield & Ohio Railway, et al. 

No. 25262 

T. R. Goodlatte & Sons, Inc. 
v. 

The Baltimore & Ohio Railroad Company, et al. 

No. 25396 

i T. R. Goodlatte & Sons, Inc. 

v. 

Central Railroad Company of New Jersey, et al. 

No. 24869 

Newton Falls Paper Company, Inc. et al. 

v. 

The New York Central Railroad Company, et al. 
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No. 24869 (Sub-No. 1) 

Blackstone Glazed Paper Company, et al. 

v. 

The New York, New Haven & Hartford Railroad 

Company, et al. 

No. 24869 (Sub-No. 2) 

Plymouth Rubber Company, Inc. 

v. 

Same 

No. 24869 (Sub-No. 3) 

Craftex Company 
v. 

Boston & Albany Railroad, et al. 

No. 24869 (Sub-No. 4) 



Pawtucket Glazed Paper Co., Inc. 

v. 

The New York, New Haven & Hartford Railtoad 

Company, et al. 

864 It appearing, That on July 3, 1933, the Commis¬ 
sion, entered its report on further hearing in the 
above entitled proceedings, and these proceedings now 
coming on for further consideration on the question of 
reparation, and the parties having filed stipulations with 
respect to shipments involved, based on statement:* filed as 
exhibits at said further hearing, which stipulations and re¬ 
port of July 3, 1933 and prior reports herein are hereby 
referred to and made parts hereof; we find that complain¬ 
ants and intervenors shown in the following tabl0 are en¬ 
titled to awards of reparation from the defendants named 
below in the amounts set opposite their respective names 


with interest: 


Complainants Defendants 

Newton Falls 
Paper Com¬ 
pany MD&S; SAL; RF&P; Penn 

and NYC 

Sou; Penn; and NYC 


\Amounts 


$179.89 

359.28 


Do 
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Do 

CofGa; Sou; N&W; WMd 



Reading and NYC 

43.99 

Do 

Cof Ga; ACL; RF&P; Penn 



and NYC 

43.20 

Do 1 

CofGa; SAL; RF&P; Penn; 



and NYC 

2,132.55 

Do 

CofGa; ACL; RF&P; B&O; 

Pawtucket Glazed 
Paper Com¬ 

Reading and NYC 

3,503.37 

pany 

Sou; Penn and NYNH&H 

48.38 

Blackstone Glazed 


Paper Coihpany 
Metz Paper Com¬ 

Sou; Penn and NYNH&H 

293.08 

pany 

Plymouth Rubber 

Sou; Penn; and NYNH&H 

97.99 

Company 

Sou; Penn and NYNH&H 

488.92 

Craftex Com¬ 

• I 


pany 

Sou; Penn and NYNH&H 

51.00 

Do 

Sou; B&O; Reading; CRRofNJ; 



NYC and B&A 

40.65 

Intervener 

Hampden Glazed 
Paper and 

Card Com¬ 

Defendants Amounts 

pany 

Sou; Penn and NYNH&H 

40.80 

Complainants 

T. R. Goodlatte & 

Defendants Amounts 

Sons, Inc. 

Reading; CRRofNJ and DL&W 

377.66 

Do 

Penn; Reading; LV and DL&W 

253.56 

Do 1 

Sou; Penn and DL&W 

255.55 

Do 1 

Sou; B&O; Reading, CRRofNJ 


Empire Floor & 
Wall Tile Com¬ 

and DL&W 

159.73 

pany 

CC&O; N&W; Penn and LV 

170.40 

Do 

CC&O; N&W; WMd; Reading 



and LV 

495.69 


Do CC&O; N&W; B&O; Reading 

and LV 


19.30 
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The Columbia 

Mills, Inc. CofGa; Son; N&W; Penn and 

DL&W 154.60 

Do CofGa; ACL; RF&P; B&O; 

Reading and DL&W 450.23 

Lowe Paper Com¬ 
pany Reading; CRRofNJ and Erie 74.43 

New Jersey 
Coated Paper 

Company Reading; CRRofNJ; W&N; 

NYS&W and Erie 1,204.41 

Atlantic Terra 
Cotta Corn- 

Company Penn 4.22 

It is therefore ordered , That the defendants, named in 

each of the groups shown in the above table, be, and they 
are hereby, authorized and directed to pay unto the com¬ 
plainants and interveners shown opposite said j^roups, on 
or before April 26, 1934, the amounts set opposite their re¬ 
spective names in said table, with interest thereon at the 
rate of 6 percent per annum, from the respective dates of 
payment of the charges assailed, as reparation on account 
of unreasonable rates charged for the transportation of 
numerous carloads of china clay from Philadelphia, Pa., 
and New York, N. Y., and from producing points in North 
Carolina, South Carolina and Georgia to destinations in 
central, eastern trunk-line and New England territories; 
and numerous carloads of imported china clay from north 
Atlantic ports to points in trunk-line and New England 
territories. 

By the Commission. 

GEORGE B. McG[lNTY, 

(Seal) Secretary. 

866 Index of Abbreviations 

ACL Atlantic Coast Line Railroad Company 
B&O The Baltimore & Ohio Railroad Corhpany 

BR&P Buffalo, Rochester & Pittsburgh Railway Com¬ 
pany 

CofGa Central of Georgia Railway Company 
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CNO&TP The Cincinnati New Orleans & Texas Pacific 

Railway Company 

CC&O Carolina, Clinchfield & Ohio Railway (Atlantic 

Coast Line Railroad Company and Louisville 
i and Nashville Railroad Company, Lessees) 
C&O The Chesapeake & Ohio Railway Company 

CRRofNJ The Central Railroad Company of New Jersey 
DL&W The Delaware, Lackawana & Western Railroad 

Company 

Erie Erie Railroad Company 

G&F Georgia & Florida Railroad 

LV Lehigh Valley Railroad Company 

MD&S Macon, Dublin & Savannah Railroad Company 
NYC The New York Central Railroad Company 
N&W Norfolk & Western Railway Company 

NYNH&H The New York, New Haven & Hartford Rail¬ 
road Company 

NY&LB i The New York & Long Branch Railroad Com¬ 
pany 

Penn The Pennsylvania Railroad Company 

RF&P Richmond, Fredericksburg & Potomac Railroad 

Company 

Reading Reading Company 

Sou Southern Railway Company 

SAL Seaboard Air Line Railway Company 

WMd Western Maryland Railway Company 

WSBB Winston-Salem Southbound Railway Company 

NYS&W New York, Susquehanna & Western Railroad 

Company 

W&N Wharton & Northern Railroad Company 
B&A Boston and Albany Railroad (The New York 

Central Railroad Company, Lessee) 

867 In the Supreme Court of the District of Columbia 

At Law No. 85245 

Empire Floor & Wall Tile Co., Inc., Plaintiff, 

vs. 

Carolina, Clinchfield and Ohio Railway, et al, 

Defendants . 

Stipulation 

It is hereby stipulated and agreed by and between counsel 
for plaintiff and for all defendants, in the above entitled 
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proceeding, that the amounts set forth below represent the 
principal reparation awards and interest thereof to April 
26, 1934, which awards are included in the order of the 
Interstate Commerce Commission dated March 12, 1934, 
against the defendants shown: 

Interest to 

Defendants: Principal 4-26-34 Total 


Carolina, Clinchfield and Ohio Railway, (Atlantic Coast 
Line Railroad Company, and Louisville and Nashville 
Railroad Company, Lessees), Norfolk and Western Rail¬ 
way Company, The Pennsylvania Railroad Company, 
Lehigh Valley Railroad Company 

$170.40 $ 61.34 $231.74 


Carolina, Clinchfield and Ohio Railway, (Atlantic Coast 
Line Railroad Company, and Louisville and Nashville 
Railroad Company, Lessees), Norfolk and Western Rail¬ 
way Company, Western Maryland Railway Company, 
The Pennsylvania Railroad Company, Lehigh Valley 
Railroad Company $495.69 $183.41 $679.10 

Carolina, Clinchfield and Ohio Railway, (Atlantic Coast 
Line Railroad Company, and Louisville and Nashville 
Railroad Company, Lessees), Norfolk and Western Rail¬ 
way Company, The Baltimore & Ohio Railroad Company, 
Lehigh Valley Railroad Company 


$ 18.30 $ 5.58 $ 23.88 

JOHN T. MONe|t, 

Attorney for Plaintiff. 

McKENNEY, FLANNERY 
& CRAIGHILL 
By R. A. BOGLEY, 

Attorneys for all Defen¬ 
dants . 


Endorsed: Supreme Court, D. C. Empire FJ L. & Wall 
Title Co. v. Car. Clinch. & Ohio Ry Exhibit: ijltf. 2 Def. 

_ Ident. H. S. Middlemiss Shorthand Reporter 

Phone NA. 2369 Columbian Bid., Wash. D. C. HSM 
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874 Interstate Commerce Commission 

Washington 

Endorsed: Supreme Court, D. C. W. Va. P. & P. Co. v. 

At. Coast Line R. R. Co. Exhibit: Pltf. 2 Def. 

Indent . H. S. Middlemiss, Shorthand Reporter. 

Phone NA. 2369. Columbian Bldg., Wash. D. C. 

I, George B. McGinty, Secretary of the Interstate Com¬ 
merce Commission, do hereby certify that the attached are 
true copies of the following: 

Report and order of the Commission filed and entered July 
12, 1930, in Docket No. 20482, R. T. Vanderbilt Company, 
Incorporated, et al. v. Atlantic Coast Line Railroad Com¬ 
pany et al., and proceedings embraced therein as listed in 
footnote on the first page of said report; and 
Report and order of the Commission filed and entered July 
3,1933, in Docket No. 20482, R. T. Vanderbilt Company, In¬ 
corporated, et al. v. Atlantic Coast Line Railroad Company 
et al., and proceedings embraced therein as listed in Ap¬ 
pendix A &nd Appendix B of said report, 
the originals of which are now on file and of record in the 
office of this Commission. 

In Witness Whereof I have hereunto set my hand and 
affixed the Seal of said Commission this 6th day of March, 
A. D. 1936 

GEORGE B. McGINTY 

(Seal) ! Secretary of the Interstate Commerce 

Commission. 

(See appendices B. & D. to declaration in Castanea Paper 
Co. et al. v. The Baltimore & Ohio Railroad Co. et al., Law 
No. 84,827—See pages 62 and 127) 
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950 Endorsed: Supreme Court, D. C. W. Va. P. & P. 

Co. v. At. Coast Line Ry. Co. Exhibit: Pltf. 3. 
Def. Ident. H. S. Middlemiss, Shorthand Re¬ 

porter Phone NA. 2369 Columbian Bid., Wash. D. C. 

4 4 ORDER 

At a General Session of the Interstate Commerce Com¬ 
mission, held at its office in Washington, D. C., on the 14th 
day of September, A. D. 1935 

No. 20409 

International Paper Company et al. 

v. 

The Baltimore & Ohio Railroad Company et al. 

No. 20482 (Sub-No. 1) 

Virginia Pulp & Paper Company 

v. 

Central of Georgia Railway Company et at 

It appearing , That on July 3, 1933, the Commission en¬ 
tered its report on further hearing in the above-entitled 
proceedings, and these proceedings now coming oil for fur¬ 
ther consideration on the question of reparation, and the 
parties having filed stipulations with respect to the ship¬ 
ments involved, based on statements filed as exhibi ts at said 
further hearing, which stipulations and report of July 3, 
1933, and prior reports herein are hereby referred to and 
made parts hereof; we find that complainant shown in the 
following table is entitled to awards of reparation from the 
defendants named below in the amounts set opposite their 
respective names, with interest: 

Complainants Defendants Amounts 

West Virginia 

Pulp and Paper 

Company CofGa; Sou; N&W and PRR $10,014.99 

Do CofGa; Sou; N&W and PRR 130.76 

Do CofGa; SAL; WSSB; N&W 

and PRR 


77.97 
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Do 

CofGa; ACL; RF&P and PRR 

13.65 

Do : 

CofGa; C&WC; CN&L; ACL; 



RF&P and PRR 

16.86 

Do ! 

CofGa; Sou and PRR 

1,550.10 

Do ; 

CofGa; ACL; GaRR; RF&P 



and PRR 

18.69 

Do 

CofGa; Sou; N&W and PRR 

3,158.71 

Do 

CofGa; Sou and PRR 

18.29 

Do 

CofGa; SAL; N&W and PRR 

109.62 

Do 

MD&S; CofGa; Sou; N&W 



and PRR 

147.15 

Do ! 

MD&S; Sou; N&W and PRR 

28.13' 

Do i 

CofGa; Sou; N&W and PRR 

581.30 


It is therefore ordered, That the defendants, named in 
each of the groups shown in the above table, be, and they 
are hereby, authorized and directed to pay unto the com¬ 
plainant shown opposite said groups, on or before October , 
19, 1935, the amounts set opposite their respective names 
in said table, with interest thereon at the rate of 6 
951 percent per annum from the respective dates of pay¬ 
ment of the charges assailed, as reparation on ac¬ 
count of unreasonable rates charged for the transportation 
of numerous carloads of clay from producing points in 
North Carolina, South Carolina and Georgia to destinations 
in central, eastern trunk-line and New England territories; 
and imported china clay from north Atlantic ports to des¬ 
tinations in the States of New Jersey, New York, and in 
New England. 

By the Commission. 

GEORGE B. McGINTY, 

Secretary. 


INDEX OF ABBREVIATIONS. 

Central of Georgia Railway Company 
Southern Railway Company 
Norfolk & Western Railway Company 
The Pennsylvania Railroad Company 
Atlantic Coast Line Railroad Company 
Richmond, Fredericksburg & Potomac Railroad 
Company 

Seaboard Air Line Railway Company % 
Winston-Salem Southbound Railway Company 


(Seal) 


CofGa 

Sou 

N&W 

PRR 

ACL 

RF&P 

SAL 

WSSB 
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Company 

Company 


C&CW Charleston & Western Carolina Railway 
CN&L Columbia, Newberry & Laurens Railroad 
GaRR Georgia Railroad 

MD&S Macon, Dublin & Savannah Railroad Company 
A true copy: 

(Seal) GEORGE B. McGINTY 

Secretary of the Interstate Commerce Commission 

955 Endorsed: Supreme Court, D. C. W. Va. P. & P. 

Co. v. At. Coast Line R. R. Co. Exhibit: Pit. 5 
Def. Ident. H. S. Middlemiss, Shorthand Re¬ 

porter Phone NA. 2369 Columbian Bid., Wash. D. C. 

and 


Statement Showing Amount of Reparation 
Due West Virginia Pulp and Paper Compa 
Order of the Interstate Commerce Commissi 
September 14, 1935, in Docket No. 20482 (Su 
on Shipments Delivered Tyrone and Williams 


Interest 
ny Under 
ion Dated 
b-No. 1). 
burg, Pa. 


Interest 
From Date 
Charges Total 

Were Amount 

Principal Paid to Due 
Amt. of Oct. 19, Oct. 19, 
Route Reparation 1935 1935 

From Central of Georgia Railway Co.— 

Southern Railway Co.—Norfolk & Western 

Ry. Co., and The Pennsylvania R.R. Co. $13,734.91 $6,210.3)3 $19,945.24 
From Central of Georgia Railway Co.— 

Atlantic Coast Line Railroad Company— 

Richmond, Fredericksburg and Potomac 
Railroad Company and The Pennsylvania 

Railroad Company. 144.43 52.24 196.67 

From Central of Georgia Railway Co.— 

Atlantic Coast Line Railroad Co.—Geor¬ 
gia Railroad—Richmond, Fredericksburg 
& Potomac Railroad Company and The 

Pennsylvania Railroad Company. 18.69 6.7|1 25.40 

From Central of Georgia Railway Co.-— 

Seaboard Air Line Railway Co.—Win¬ 
ston-Salem Southbound Railway Co.— 

Norfolk and Western Railway Co. and 

The Pennsylvania Railroad Co. 77.97 43.]|5 

From Central of Georgia Railway Co.— 

Seaboard Air Line Railway Co.—Norfolk 
& Western Ry. Co. and The Pennsylvania 

Railroad Company. 110.62 61.09 

From Central of Georgia Railway Co.— 

Charleston & Western Carolina Railway 
Company—Atlantic Coast Line Railroad 
Company—Richmond, Fredericksburg & 

Potomac Railroad Co., and The Pennsyl¬ 
vania Railroad Company. 16.86 6.07 22.93 

From Central of Georgia Railway Co.— 

Southern Railway Co. and the Pennsyl¬ 
vania Railroad Company . 1,568.39 528.01 2,097.20 


121.12 


171.71 
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956 “Statement Showing Amount of Reparation and 
Interest Due West Virginia Pulp and Paper Com¬ 
pany Under Order of The Interstate Commerce Com¬ 
mission Dated September 14,1935, in Docket No . 20482 
(Sub-No. 1). (On Shipments Delivered Tyrone and 
Williamsburg, Pennsylvania. ’ ’—Cont ’d. 

Interest 
From Date 
Charges 
Were 

i Principal Paid to 

Amt. of Oct. 19, 

Route Reparation 1935 

From Macon, Dublin & Savannah Railroad 
Company—Central of Georgia Railway 
Company—Southern Railway Company— 

Norfolk and Western Railway Company 
and The Pennsylvania Railroad Company $ 147.14 $ 75.91 $ 223.05 
From Macon, Dublin & Savannah Railroad 
Company—Southern Railway Company— 

Norfolk and Western Railway Company 

and The Pennsylvania Railroad Company 28.13 11.75 39.88 

957 Supreme Court, D. C. W. Va. P. & P. Co. v. At. 

Coast Line Ry. Exhibit: Pltff. 6 Def. 

Ident. ..'_H. S. Middlemiss, Shorthand Reporter Phone 

NA. 2369 Columbian Bid., Wash. D. C. HSM 
Comparison of Clay Rates Determined As Reasonable In 
Past With Cement Rates Prescribed in Southern Cement 
Rates, 132 I. C. C. 427 

From McIntyre, Ga., to Trunk Line Destinations 


Destination 

Miles 

Clay Rate 

Cement 1 

Hopewell, Va. 

554 

$5.00 

$4.60 

Richmond, Va. 

568 

5.00 

4.70 

Covington, Va. 

613 

5.00 

4.90 

Baltimore, Md. 

722 

5.60 

5.50 

Cockevsville, Md. 

781 

5.80 

5.80 

Wilmington, Del. 

789 

5.80 

5.80 

Piedmont, W. Va. 

806 

6.00 

5.90 

Luke, Md. 

807 

6.00 

5.90 

Philadelphia, Pa. 

821 

5.80 

6.00 

Clarksburg, W. Va. 

829 

6.20 

6.00 

Grafton, W. Va. 

839 

6.20 

6.00 

Trenton, N. J. 

849 

6.00 

6.10 

Roaring Springs, Pa .... 

860 

6.20 

6.10 

Williamsburg, Pa . 

877 

6.20 

6.20 


Total 
Amount 
Due 
Oct. 19, 
1935 
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Destination Miles Clay Rate Cen^ent Rate 

Tyrone, Pa . 886 6.20 6.30 

Washington, N. J. 902 6.40 6.40 

Lock Haven, Pa. 924 6.20 6.50 

Kittanning, Pa. 946 6.60 6.60 

Johnsonburg, Pa. 992 6.60 6.80 

Johnson City, N. Y. 1005 6.80 6.90 

Endicott, N. Y. 1009 6.80 6.90 

Mechanicville, N. Y. 1064 6.40 7.20 

Syracuse, N. Y. 1078 6.80 7.20 

Solvay, N. Y. 1081 6.80 7.20 

Corinth, N. Y. 1099 6.80 7.30 

Ticonderoga, N. Y. 1145 7.00 7.60 

Watertown, N. Y. 1151 7.00 i 7.60 

Harrisville, N. Y. 1189 7.20 7.80 

Piercefield, N. Y. 1198 7.20 7.80 


Part of Defendants’ Exhibit No. I. 

961 Endorsed: Docket No. 20482 Filed Dec 27 ’27 In¬ 
terstate Commerce Commission 

Before the 

INTERSTATE COMMERCE COMMISSION 

Docket. 

R. T. Vanderbilt Company, Inc., North American Clay 
Company, Georgia Kaolin Company, Edgar Brothers 
Company, Complainants, 

vs. 

Atlantic Coast Line Railroad Company, et al. Defendants . 

Complaint 

CHAS. S. ALLEN, 

Traffic Representative, 

50 East 42d Street, 

New York, N. Y. 

NORMAN, QUIRK AND GRAHAM, 
Attorneys for Complainants, 
Investment Building, 

Washington, D. C. 

December 27, 1927. 
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962 Before the Interstate Commerce Commission 


Docket. 

R. T. Vanderbilt Company, Inc., North American Clay 
Company, Georgia Kaolin Company, Edgar Brothers 
Company, Complainants, 

vs. 

Atlantic Coast Line Railroad Company, et al. Defendants . 


Complaint 


The complaint of the above named complainants respect- 

fullv shows: 

* 

I. 

That cohiplainants are producers and shippers of clay 
in carload lots from points in the states of Georgia and 
South Carolina to consuming points in territories known 
as central freight association and trunk line; that the R. T. 
Vanderbilt Company, incorporated, has its principal office 
in New York, N. Y.; that the North American Clay Company 
has its principal office in New York, N. Y., and its plants at 
Langley and McNamee, S. C.; that the Georgia Kaolin Com¬ 
pany has its principal office at Macon, Ga., and its plant at 
Dry Branch, Ga., and that the Edgar Brothers Company 
has its principal Office at Metuchen, N. J., and its plant at 
McIntyre, Ga. 

II. 

That defendants named in the appendix attached hereto 
and made a part hereof are common carriers engaged in 
the tranportation of passengers and property wholly by 
railroad or partly by railroad and partly by water 
963 between points in the states of South Carolina and 
Georgia, on the one hand, and points in the states of 
Illinois, Michigan, Indiana, Ohio, and that part of Wiscon¬ 
sin in central freight association territory, Pennsylvania, 
New York, New Jersey, Maryland, Delaware, West Vir¬ 
ginia and Virginia on the other hand, and as such common 
carriers are subject to the provisions of the Interstate Com¬ 
merce Act. 
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m. 

That defendants publish and maintain specific through 
rates and bases of rates on 

Clay or kaolin, crushed or ground (not earth or metallic 
paint) 

in Agent Glenn’s tariff I. C. C. A-612, effective July 5,1927, 
from all producing points named in paragraph I hereof to 
destinations in central freight association and trunk line 
territories, but that the joint rates to points in central 
freight association territory apply only by way of Cincin¬ 
nati, Ohio, and gateways west thereof; that all of said rates 
are excessive and unreasonably high as compared with rates 
on clay within and between points in southern, central 
freight association and trunk line territories, and as com¬ 
pared with rates on other commodities of similar transpor¬ 
tation characteristics, all of which will be the subject of the 
evidence to be adduced herein. 

IV. 

That no through joint rates are published to apply from 
complainants’ shipping points to destinations in central 
freight association territory, through the gateways of 
Kenova and Shenandoah Junction, W. Va., Hagerstown, 
Md., or Potomac Yards, Va., the only rates applicable via 
said gateways being the combination of local rates to and 
beyond those points, which result in through charges that 
are excessive, unreasonable and unduly prejudicial to com¬ 
plainants; that it is necessary and desirable in the public 
interest and to complainants that defendants be required to 
publish and maintain through joint rates from the origin 
points specified in paragraph I hereof to points in central 
freight association territory on clay in carload lots which 
shall be just and reasonable and non-prejudicial to com¬ 
plainants; and that such failure to operate and maintain 
through routes and point rates via the above gateways is 
in violation of Section 1 of the Interstate Commerce Act. 


That to many destination points in central freight asso¬ 
ciation and trunk line territories defendants maintafn rates 
on clay in carload lots from Louisville, Ky., New Albany 
and Jeffersonville, Ind., Cincinnati, Ohio, Kenova, jw. Va., 
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and other Ohio River crossings, and the gateways of Ha¬ 
gerstown, Md., Shenandoah Junction, W. Va., and Potomac 
Yards, Va., which are higher than rates contemporaneously 
maintained on brick and other clay products having a rate 
parity therewith; that such rates on clay are unrea- 
964 sonable to the extent they exceed the carload rates on 
brick and said other products from said crossings 
and gateways to destinations in central freight association 
and trunk line territories. 

VI. 

That Langley and McNamee, S’. C., are both situated on 
the line of the Southern Railway, the former 9 miles east 
of Augusta, Ga., the latter 7.2 miles east of that point, with 
its billing station known as Bath, S. C.; that Dry Branch, 
Ga., is a point on the Macon, Dublin & Savannah Railroad, 
9.3 miles east of Macon, Ga.; that McIntyre, Ga., is situ¬ 
ated on the line of the Central of Georgia Railway, 29.2 
miles east of Macon, Ga. 

VII. 

That representative consuming points in central freight 
association territory at which complainants’ commodity is 
used are Chicago, and Peoria, Illinois, Kalamazoo, Otsego 
and Three Rivers, Mich., Milwaukee, Wise., Indianapolis, 
Ind., Akron, Hamilton, Chillicothe, Ohio, and Niagara Fron¬ 
tier points, N. Y.; and in trunk line territory, Johnsonburg, 
Lock Haven, Williamsburg, Tyrone, Spring Grove and 
Roaring Springs, Pa., New York, Newburg, Carthage, Pots¬ 
dam and i Oakfield, Mechanicsville, Watertown, Fort Ed¬ 
ward, Glen Falls and Newton Falls, N. Y., Trenton, Perth 
Amboy, Newark, Passaic and Dundee, N. J., Wilmington, 
Del. Baltimore and Luke, Md., Piedmont, W. Va., and Cov¬ 
ington and Buena Vista, Va., which points are representa¬ 
tive of the destination territory embraced within the scope 
of this complaint. 

VIII. 

That clay produced at the mines and plants of complain¬ 
ants is eriefly adapted to and used in the manufacture of 
paper as a filler; secondarily it is used in the manufacture 
of rubber, pottery, and some few other products; that man¬ 
ufacturers of paper also use as a filler imported clays known 
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as china clay and ball clay, which enter the United States 
at the ports of Portland, Maine, Boston, Mass., New York, 
N. Y., Philadelphia, Pa., Baltimore, Md., and Hampton 
Roads Va., when destined to consuming points ii^ central 
freight association and trunk line territories; thdt defen¬ 
dants publish and maintain rates on china clay ^nd ball 
clay from said ports to points in central freight association 
and trunk line territories on the basis of the conterhporane- 
ous brick rates, which are on a lower level relatively than 
rates accorded complainants’ product from their Shipping 
points to destinations in those territories; that complain¬ 
ants’ product is in active competition with said imported 
china clay and ball clay and complainants are grievously 
handicapped and prejudiced by the maintenance | of rela¬ 
tively higher rates on their produce than are available to 
shippers of china clay and ball clay. 

IX. 

That by reason of the facts stated in the foregoing par¬ 
agraphs, complainants and their traffic are and will 
965 be subjected to the payment of rates for transporta¬ 
tion which are and will be unreasonable in violation 
of Section 1 of the Interstate Commerce Act and unduly 
preferential of competitive clays imported through the ports 
heretofore mentioned and unduly prejudicial to the com¬ 
plainants and their traffic in violation of Section 3 of said 
Act. 

WHEREFORE complainants pray that defendants may 
be required severally to answer the charges herein; after 
due hearing and investigation an order be made by the 
Commission commanding said defendants and each of them 
to cease and desist from the aforesaid violations of the In¬ 
terstate Commerce Act; that an order be made byj the Com¬ 
mission commanding said defendants and each of them to 
establish, put in force and maintain in the futiire to the 
transportation of clay hereinbefore described froha the pro¬ 
ducing points in the states of Georgia and Souttj Carolina 
and from the river crossings and the gateways named in 
paragraph IV hereof to destinations in central freight as¬ 
sociation and trunk line territories described in paragraph 
II hereof, rates which will be just and reasonable and non¬ 
prejudicial to complainants; and that such otheif and fur- 
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ther order or orders be made as the Commission may con¬ 
sider proper in the premises. 

i R. T. VANDERBILT COMPANY, INC., 
NORTH AMERICAN CLAY COMPANY, 
GEORGIA KAOLIN COMPANY, 

EDGAR BROTHERS COMPANY, 

By CHAS. S. ALLEN, 

Traffic Representative, 

50 East 42d Street, 

New York, N. Y. 

NORMAN, QUIRK AND GRAHAM, 

Attorneys for Complainants, 

Investment Building, 

Washington, D. C. 

December 27, 1927. 

966 Appendix 

Akron, Canton & Youngstown Railway Company (The) 

Alabama Central Railroad Company 

Alabama Great Southern Railroad Company (The) 

Alton & Eastern Railroad Company 
Ann Arbor Railroad Company (The) 

Atchison, Topeka and Santa Fe Railway Company (The) 
Atlanta, and West Point Rail Road Company 
Atlanta, Birmingham and Coast Railroad Company 
Atlantic and Yadkin Railway Company (A. E. Smith and 
J. W. Fry, Receivers) (Reading) 

Atlantic City Railroad Company 
Baltimore and Ohio Railroad Company (The) 

Baltimore and Ohio Chicago Terminal Railroad Companv 
(The) 

Belt Railway Company of Chicago (The) 

Bessemer and Lake Erie Railroad Company 
Birmingham Southern Railroad Company 
Blue Ridge Railway Company 

Boston and Albany Railroad (The New York Central Rail¬ 
road Company, Lessee) 

Boston and Maine Railroad 

Buffalo & Susquehanna Railroad Corporation 

Buffalo, Rochester and Pittsburgh Railway Company 
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Canadian National Railways 

The Canadian Pacific Car and Passenger Transfer Com¬ 
pany, Limited 

Canadian Pacific Railway Company 
Carolina and Northwestern Railway Company 
Carolina, Clinchfield and Ohio Railway 

(Atlantic Coast Line Railroad Company and Louisville 
and Nashville Railroad Company, Lessees,) 
Carolina Clinchfield and Ohio Railway of South Carolina 
(Atlantic Coast Line Railroad Company and Louisville 
and Nashville Railroad Company, Lessdes,) 
Clinchfield Northern Railway of Kentucky 

(Atlantic Coast Line Railroad Company and Louisville 
and Nashville Railroad Company, Lessees,) 
Catskill Evening Line, Inc. 

Central Indiana Railway Company 

Central of Georgia Railway Company 

Central Railroad Company of New Jersey (The) 

Central Vermont Railway Company (George A. Gaston 
and J. W. Redmond, Receivers) 

Charleston & Western Carolina Railway Company 
Chesapeake and Ohio Railway Company (The) 

The Chicago and Alton Railroad Company (William W. 

Wheelock and William G. Bierd, Receivers) 

Chicago and Eastern Illinois Railway Company | 

Chicago and Erie Railroad Company 
Chicago & Illinois Midland Railway Company 
Chicago and North Western Railway Company j 
Chicago, Attica & Southern Railroad Company 
Chicago, Burlington & Quincy Railroad Company 
Chicago Great Western Railroad Company 
Chicago, Indianapolis and Louisville Railway Cojmpany 
Chicago, Kalamazoo and Saginaw Railway Company 
Chicago, Milwaukee and Gary Railway Company 
Chicago, Milwaukee and St. Paul Railway Company (H. E. 
Byram, Mark W. Potter and Edward J. Brundage, 
Receivers) 

Chicago, North Shore and Milwaukee Railroad Company 
Chicago, Rock Island and Pacific Railway Company (The) 
Chicago, Saint Paul, Minneapolis and Omaha Railway 
Company 

Chicago, South Shore and South Bend Railroad 
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Chicago, West Pullman & Southern Railroad Company 
Cincinnati, New Orleans and Texas Pacific Railway Com¬ 
pany (The) 

Cincinnati Northern Railroad Company (The) 

Cleveland, Cincinnati, Chicago and St. Louis Rail- 
967 way Company (The) 

Clyde Steamship Company 
Colonial Navigation Company 

Columbia, Newberry and Laurens Railroad Company 
Columbus and Greenville Railway Company 
Dayton and Union Railroad Company 
Delaware and Hudson Company (The) 

Delaware,! Lackawanna and Western Railroad Companv 
(The) 

Detroit and Mackinac Railway Company 

Detroit and Toledo Shore Line Railroad Company (The) 

Detroit, Caro and Sandusky Railway Company 

Detroit, Toledo and Ironton Railroad Company 

Duluth, South Shore and Atlantic Railway Company (The) 

Eastern Steamship Lines, Inc. 

East St. Louis Connecting Railway Company 
Elgin, Joliet and Eastern Railway Company 
Erie & Michigan Railway & Navigation Co. 

Erie Railroad Company 

Escanaba & Lake Superior Railroad Company 
Evansville, Indianapolis & Terre Haute Railway Company 
Florida East Coast Railway Company 
Frankfort & Cincinnati Railroad Company 
Georgia Rail Road & Banking Company, operated as the 
Georgia Railroad, by Lessees: Atlantic Coast Line 
Railroad Company, Louisville and Nashville Railroad 
Company. 

Georgia & Florida Railroad 
Georgia, Florida & Alabama Railway Company 
Georgia, Southern and Florida Railway Company 
Gettysburg and Harrisburg Railway Company (The) 
Goodrich Transit Company 

Grand Trunk Railway System (Lines in the United States, 
East of the west bank of the Detroit and St. Clair 
Rivers) comprising the following carriers: 
Canadian National Railway Company 
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The Champlain and St. Lawrence Railroad Company 
(Canadian National Railway Company, Lessee) 
The United States and Canada Rail Road Company 
(Canadian National Railway Company, (Lessee) 
Grand Trunk Railway System (Lines West of Detroit and 
St. Clair Rivers) Comprising the following Carriers: 
The Chicago, Detroit and Canada Grand Triink Junc¬ 
tion Railroad Company (Canadian National Rail¬ 
way Company, Lessee) 

Cincinnati, Saginaw and Mackinaw Rail Road Com¬ 
pany (Canadian National Railway Company, 
Lessee) 

Detroit, Grand Haven and Milwaukee Railway Com¬ 
pany 

Grand Trunk Western Railway Company 
Grand Trunk-Milwaukee Car Ferry Compaijy 
The Michigan Air Line Railway 
Toledo, Saginaw and Muskegon Railway Company 
Great Northern Railway Company 
Green Bay and Western Railroad Company 
Greenwich & Johnsonville Railway Company 
Gulf and Ship Island Railroad Company 
Hartford and New York Transportation Company (The) 
Hocking Valley Railway Company (The) 

Hudson River Lighterage Corporation 
Hudson River Navigation Corporation 
Illinois Central Railroad Company 
Illinois Traction System comprising the following lines: 
Illinois Traction, Inc. 

St. Louis Electric Terminal Railway Company 
Indiana Harbor Belt Railroad Company 
Jacksonville & Havana Railroad Company 
Kewaunee, Green Bay and Western Railroad Company 
Lake Superior & Ishpeming Railroad Company 
968 Lehigh and Hudson River Railway Company (The) 
Lehigh and New England Railroad Company 
Lehigh Valley Railroad Company 
Long Island Rail Road Company (The) 

Louisiana Railway & Navigation Company 
Louisville and Nashville Railroad Company 
Louisville, Henderson & St. Louis Railway Cojmpany 
Macon, Dublin & Savannah Railroad Company 
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Maine Central Railroad Company 
Manistee and North-Eastern Railway Company 
Manistiqne and Lake Superior Railroad Company 
Marinette, Tomahawk & Western Railroad Company 
Maryland and Pennsylvania Railroad Company 
Michigan Central Railroad Company (The) 

The Minneapolis & St. Louis Railroad Company, (W. H. 
Bremner, Receiver) 

Minneapolis, St. Paul & Sault. Ste. Marie Railway Company 

Missouri Pacific Railroad Company 

Mobile and Ohio Rail Road Company 

Montour Railroad Company 

Morristown & Erie Railroad Company 

Moshassuck Valley Railroad Company 

Napierville Junction Railway Company 

Nashville, Chattanooga & St. Louis Railway (The) 

Natchez & Southern Railway Company 

New England Steamship Company (The) 

New Jersey and New York Railroad Company (The) 

New Jersey, Indiana & Illinois Railroad Company 
New Orleans and Northeastern Railroad Company 
New Orleans Great Northern Railroad Company 
New York qnd Pennsylvania Railway Company 
New York Central Railroad Company (The) 

New York, Chicago and St. Louis Railroad Company (The) 
New York Connecting Railroad Company (The) 

New York Dock Railway 

New York, New Haven and Hartford Railroad Companv 
(The) 

New York, Ontario and Western Railway Company 

New York, Susquehanna and Western Railroad Company 

Norfolk and Western Railway Company 

Norfolk Southern Railroad Company 

Northern Alabama Railway Company 

Northern Ohio Railway Company (The) 

Northwestern Railroad Company of South Carolina 
Norwood & St. Lawrence Railroad Company 
Ocean Steamship Company of Savannah 
Paducah & Illinois Railroad Company 
Pennsylvania Railroad Company (The) 

Pere Marquette Railway Company 
Pigeon River Railway Company (The) 
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Pittsburgh and Lake Erie Railroad Company (The) 
Pittsburgh, Chartiers & Youghiogheny Railway Company 
Pittsburgh & West Virginia Railway Company (The) 
Pittsburgh, Lisbon & Western Railroad Company (The) 
The Pittsburg, Shawmut & Northern Railroad Company, 
(John D. Dickson, Receiver) 

Quebec Central Railway Company 
Raritan River Rail Road Company 
Reading Company 

Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany 

Rutland Railroad Company 

St. Louis Merchants Bridge Terminal Railway Company 
St. Louis-San Francisco Railway Company 

Savannah and Atlanta Railway (Charles E. Gay, Jr., 
969 Receiver) 

Seaboard Air Line Railway Company 
Sievern and Knoxville Railroad Company (The) 

Southern Railway Company 

Staten Island Rapid Transit Railway Company (The) 
Tallulah Falls Railway Company (J. F. Gray, Receiver) 
Temiskaming and Northern Ontario Railway 
Tennesee, Alabama and Georgia Railway 
Tennessee Central Railway Company 
Terminal Railroad Association of St. Louis 
Toledo, Peoria & Western Railway 
Toledo Terminal Railroad Company (The) 

Union Pacific Railroad Company 

Union Railroad Company (Pittsburgh, Penna) 

Virginian Railway Company (The) 

Wabash Railway Company 
Western Maryland Railway Company 
Western Railway of Alabama (The) 

West Jersey and Seashore Railroad Company 
West Shore Railroad (The New York Central Railroad 
Company, Lessee) 

West Side Belt Railroad Company 

Wheeling and Lake Erie Railway Company (The) 

Wiggins Ferry Company (The) 

Winston-Salem Southbound Railway Company 
Wisconsin & Michigan Railroad Company 
Wood River Branch Railroad Company 
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Yadkin Railroad Company 

Yazoo and Mississippi Valley Railroad Company (The) 
Youngstown & Ohio Railroad Company (The) 

985 Before the Interstate Commerce Commission 

Docket No. 

Docket No. 20482 Filed Mar 14 ’28 Sub No 1 Inter¬ 
state Commerce Commission 

West Virginia Pulp and Paper Company 

vs. 

Central of Georgia Railway Company, et al. 

Complaint 

1 WEST VIRGINIA PULP & 

PAPER COMPANY 
200 Fifth Avenue, 

New York, N. Y. 

By: C. C. FURGASON, 
Traffic Manager. 

i By: CHARLES E. BELL, 

Traffic Analyst. 
Transportation Building, 
Washington, D. C. 

Washington, D. C. 

March 14, 1928. 

986 Before the Interstate Commerce Commission 

Docket No. 

West Virginia Pulp and Paper Company 

vs. 

Central of Georgia Railway Company 

The Ann Arbor Railroad Company. 

Atlanta, Birmingham and Coast Railroad Company. 
Atlantic Coast Line Railroad Company. 

The Baltimore and Ohio Railroad Company. 

Buffalo, Rochester and Pittsburgh Railway Company. 
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Canadian National Railway Company. 

Canadian National Railways. 

Carolina, Clinchfield and Ohio Railway. (Atlantic Coast 
Line Railroad Company and Louisville and Nashville Rail¬ 
road Company, Lessees.) 

Carolina, Clinchfield and Ohio Railway of South Caro¬ 
lina. (Atlantic Coast Line Railroad Company and Louis¬ 
ville and Nashville Railroad Company, Lessees.) 

The Central Railroad Company of New Jersey. 

Charleston & Western Carolina Railway Company. 

The Chesapeake and Ohio Railway Company.| 

The Chicago and Alton Railroad Company, ('jvilliam W. 
Wheelock and William G. Bierd, Receivers.) 

Chicago and Eastern Illinois Railway Company. 

Chicago and Erie Railroad Company. 

Chicago and North Western Railway Company. 

Chicago, Burlington & Quincy Railroad Company. 

Chicago, Great Western Railroad Company. 

Chicago, Indianapolis and Louisville Railway] Company. 

The Chicago, Milwaukee, St. Paul and Pacific Railroad 
Company. 

Chicago, St. Paul, Minneapolis and Omaha Railway Com¬ 
pany. 

The Cincinnati, Indianapolis & Western Rail road Com¬ 
pany. 

The Cincinnati, New Orleans and Texas Pacific Railway 
Company. 

The Cincinnati Northern Railroad Company, i 

The Cleveland, Cincinnati, Chicago and St. jLouis Rail¬ 


way Company. 

The Delaware and Hudson Company. 

The Delaware, Lackawanna and Western Railroad Com¬ 
pany. 

The Detroit and Toledo Shore Line Railroad Company. 
Boston and Maine Railroad. 


Detroit, Toledo and Ironton Railroad Company. 
987 Elgin, Joliet and Eastern Railway Corhpany. 

Erie Railroad Company. j 

Evansville, Indianapolis & Terre Haute Railway Com¬ 
pany. 

Georgia & Florida Railroad. 

Georgia Rail Road & Banking Company. Operated as 
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the Georgia Railroad By Lessees: Atlantic Coast Line Rail¬ 
road Company. Louisville and Nashville Railroad Com¬ 
pany. 

Grand Trunk Railway System. (Lines West of Detroit 
and St. Clair Rivers), Comprising the following carriers: 
The Chicago, Detroit and Canada Grand Trunk Junc¬ 
tion Railroad Company. (Canadian National Rail¬ 
way Company, Lessee.) 

Cincinnati, Saginaw and Mackinaw Rail Road Com¬ 
pany. (Canadian National Railway Company, Les¬ 
see.) 

Detroit, Grand Haven and Milwaukee Railway Com¬ 
pany. 

Grand Trunk-Milwaukee Car Ferry Company. 

Grand Trunk Western Railway Company. 

The Michigan Air Line Railway. 

Toledo Saginaw and Muskegon Railway Company. 
Great Northern Railway Company. 

The Hocking Valley Railway Company. 

Illinois Central Railroad Company. 

Lehigh Valley Railroad Company. 

Louisville and Nashville Railroad Company. 

Macon, Dublin & Savannah Railroad Company. 

The Michigan Central Railroad Company. 

The Minneapolis & St. Louis Railroad Company. (W. H. 
Bremner, Receiver.) 

Minneapolis, St. Paul & Sault Ste. Marie Railway Com¬ 
pany. 

Missouri Pacific Railroad Company. 

Mobile and Ohio Railroad Company. 

The Nashville, Chattanooga & St. Louis Railway. 

The New York Central Railroad Company. 

The New York, Chicago and St. Louis Railroad Com¬ 
pany. 

New York, Ontario and Western Railway Company. 
Norfolk and Western Railway Company. 

Norfolk Southern Railroad Company. 

Northern Alabama Railway Company. 

Northern Pacific Railway Company. 

Norwood & St. Lawrence Railroad Company. 

The Pennsylvania Railroad Company. 
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988 Pere Marquette Railway Company. 

The Pittsburgh and Lake Erie Railroad Company. 
Reading Company. 

Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany. 


St. Louis Merchants Bridge Terminal Railway Company. 
St. Louis-San Francisco Railway Company. 

Seaboard Air Line Railway Company. 

Southern Railway Company. 


Southern Railway Company (St. Louis-Louisville Divi¬ 


sion). 

Terminal Railroad Association of St. Louis. 

Wabash Railway Company. 

Western Maryland Railway Company. 

West Shore Railroad. (The New York Central Railroad 
Company, Lessee.) 

The Wheeling and Lake Erie Railway Company. 
Winston-Salem Southbound Railway Company. [ 


Complaint 


The complaint of the above named complainant respect¬ 
fully shows: 


That complainant is a corporation organized and exist¬ 
ing under the laws of the State of Delaware, with its princi¬ 
pal office and place of business at No. 200 Fifth Avenue, 
New York, N. Y., and that it is engaged in the manufacture 
of paper at Covington, Va., Piedmont, W. Va.-Luke, Md., 
Tyrone, Pa., Williamsburg, Pa., and Mechanicville, N. Y. 

II. 

989 That defendants are common carriers engaged in 
the transportation of property wholly by Railroad, 
or partly by railroad and partly by water, between points 
in the States of South Carolina and Georgia and points in 
the States of Virginia, West Virginia, Maryland, Pennsyl¬ 
vania, New York and other States, and as such common 
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carriers are subject to the provisions of the Interstate Com¬ 
merce Act. 

III. 

That in the manufacture of paper at its plants at the 
points mentioned in Paragraph I hereof, complainant has 
used, now uses, and will continue to use large quantities of 
clay, a substantial portion of which has been, is now and 
will continue to be shipped from various points in South 
Carolina and Georgia, representative shipping points being 
Bath, S. C., Langley, S. C., Gordon, Ga., McIntyre, Ga., and 
Dry Branch, Ga. 

IV. 

That the rates which have been and are now charged for 
the transportation of clay in carloads from points in South 
Carolina and Georgia to the destinations mentioned in 
Paragraph I hereof are the rates published in Agent 
Glenn’s I. C. C. No. A-612 and prior issues. 

V. 

That in the sale of paper manufactured at the points 
mentioned in Paragraph I hereof complainant is in keen 
and active competition with other manufacturers of like 
kinds of paper situated at various points of which the fol¬ 
lowing are representative, viz: 

990 In Trunk Line Territory: 

Philadelphia, Pa. 

Wilmington, Del. 

Johnsonburg, Pa. 

Spring Grove, Pa. 

Richmond, Va. 

In Central Freight Association Territory: 

Hamilton, Ohio. 

Chillicothe, Ohio 
Kalamazoo, Mich. 

In Buffalo-Pittshurgh Border Territory: 

Niagara Falls, N. Y. 

North Tonawanda, N. Y. 

Erie, Pa. 
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In Wisconsin: 

Appleton, Wis. 

Neenah, Wis. 

Eau Claire, Wis. 

Port Edwards, Wis. 

In Southern Territory: 

Canton, N. C. 

Kingsport, Tenn. 

VI. 

That the rates on clay, in carloads, published and charged 
by defendants from origins in South Carolina and Georgia 
to the destinations referred to in Paragraph V. hereof are 
and have been actually and/or relatively lower than the 
rates contemporaneously published and charged on clay in 
carloads from the same origins to Covington, Va., Pied¬ 
mont, W. Va., Luke, Md., Tyrone, Pa., Williamsburg, Pa., 
and Mechanicville, N. Y. 

991 VII. 

That the rates on clay, in carloads, from points in South 
Carolina and Georgia published in Agent Glenn’s I. C. C. 
A-612 and prior issues thereof, to Covington, Va., Pied¬ 
mont, W. Va.-Luke, Md., Tyrone, Pa., Williamsburg, Pa., 
and Mechanicville, N. Y. have been, are, and will continue 
to be unjust and unreasonable in violation of Section I of 
the Interstate Commerce Act and unduly prejuclicial to 
complainant and unduly preferential to complainant’s com¬ 
petitors located at the points referred to in Paragraph V 
hereof in violation of Section 3 of the said Act. 

VIII. 

That during the period of two years prior to the filing 
of this complaint, complainant has received numerous ship¬ 
ments of clay, in carloads, at its mills located at the points 
enumerated in Paragraph I hereof, shipped from various 
points in South Carolina and Georgia and has paid and 
borne the freight charges thereon, and complainant has been 
damaged to the extent that the said rates are and have been 
unjust or unreasonable or otherwise unlawful. 

WHEREFORE complainant prays that defendants may 
be severally required to answer the charges herein; that 
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after due hearing and investigation an order be made com¬ 
manding said defendants and each of them to cease and 
desist from the aforesaid violations of the said Act 
992 and establish and put in force and apply in future 
to the transportation of clay, in carloads, from points 
in South Carolina and Georgia, in lieu of the rates attacked 
herein, such other rates as the Commission may deem rea¬ 
sonable and just, and also to pay to complainant by way of 
reparation for the unlawful charges hereinbefore alleged 
such sums as, in view of the evidence to be adduced herein, 
the Commission shall determine that complainant is en¬ 
titled to as an award of damages under the provisions of 
the said Act for violations thereof; and that such other and 
further order or orders be made as the Commission may 
consider proper in the premises. 

WEST VIRGINIA PULP & PAPER COMPANY 

I By: C. C. FURGASON, 

Traffic Manager, 
200 Fifth Avenue, 

i New York, N. Y. 

By: CHARLES E. BELL, 

Traffic Analyst, 

i Transportation Building, 

Washington, D. C. 

Dated at 

Washington, D. C. 

March 14,1928. 
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1206 Endorsed: Docket No 20929 Filed Apr 16 ’28 
Interstate Commerce Commission 

Before the Interstate Commerce Commission 


No.- 


Castanea Paper Company 
New York and Pennsylvania Company 

vs. 

Atlantic Coast Line Railroad Company et al. 


Complaint. 

CASTANEA PAPER COMPANY 

NEW YORK AND PENNSYLVANIA COMPANY 

By: E. L. MYERS, 

Traffic Manager; 

C. R. MARSHALL, 

Attorney. 

Transportation Building, 

Washington, D. C. 

April 16, 1928. 

1207 Before the Interstate Commerce Commissioi(i 

No.- 


Castanea Paper Company 
New York and Pennsylvania Company 

vs. 

Atlantic Coast Line Railroad Company 
The Baltimore and Ohio Railroad Company 
Blue Ridge Railway Company 
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Buffalo, Rochester and Pittsburgh Railway Company 
Carolina, Clinchfield and Ohio Railway 

(Atlantic Coast Line Railroad Company and 
Louisville and Nashville Railroad Company, 
Lessees.) 

Carolina, Clinchfield and Ohio Railway of South Caro¬ 
lina 

(Atlantic Coast Line Railroad Company and 
Louisville and Nashville Railroad Company, 
Lessees.) 

Central of Georgia Railway Company 
The Central Railroad Company of New Jersey 
The Chesapeake and Ohio Railway Company 
Chicago and Erie Railroad Company 
The Cincinnati, New Orleans and Texas Pacific Railway 
Company 

The Cincinnati Northern Railroad Company 

The Cleveland, Cincinnati, Chicago and St. Louis 
1208 Railway Company 
Erie Railroad Company 
Georgia Railroad 
Georgia & Florida Railroad 
Louisville and Nashville Railroad Company 
Macon, Dublin & Savannah Railroad Company 
The Nashville, Chattanooga & St. Louis Railway 
The New York Central Railroad Company 
The New York, Chicago and St. Louis Railroad Company 
The Pennsylvania Railroad Company 

The Pigeon River Railway Company ' 

Reading Company 

Richmond, Fredericksburg and Potomac Railroad 
Company 

Seaboard Air Line Railway Company 
Southern Railway Company 

Tallulah Falls Railway Company * \ 

(J. F. Gray, Receiver) 

Winston-Salem Southbound Railway Company. 


Complaint. 

The complaint of the above named complainants respect¬ 
fully shows: 


▼ 




// 
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L 

(a) That the Castanea Paper Company is a corporation 
duly organized and existing under the laws of the state of 
Delaware, operating pulp and paper mills at Johnsonburg, 
Pa., and Lock Haven, Pa., and having its principal office at 
200 Fifth Avenue, New York City, N. Y. 

(b) That the New York and Pennsylvania Company is 
a corporation duly organized and existing under the laws 

of the state of Delaware, operating a pulp and paper 

1209 mill at Lock Haven, Pa., and having its principal 
office and place of business at 200 Fifth Avenue, New 

York City, N. Y. | 

n. 

That the defendants are common carriers engaged in 
the transportation of property, wholly by railroad, or 
partly by railroad and partly by water, from poini;s in the 
several states to points in others of the United States and, 
as such common carriers, are subject to the act to regulate 
commerce, approved February 4,1887, and to the acts sup¬ 
plementary thereto and amendatory thereof. 

m. 

That the defendants, as parties to Agent Glenn’s tariff, I. 
C. C. A-612, publish and/or participate in certain rates on 
clay or kaolin, crude, crushed or ground (not earth or 
metallic paint) from points of origin and production in the 
states of South Carolina and Georgia, as more specifically 
indicated hereinafter, to Johnsonburg, Pa., and Lock 
Haven, Pa.; that such rates are set forth in the tariff men¬ 
tioned, duly filed with the Interstate Commerce Commis¬ 
sion, as required by section 6 of the act to regulate com¬ 
merce and/or in supplements thereto or reissues thereof. 

That among and illustrative of the points of origin from 
which said rates apply are Langley and McNamee, S. C., 
Bath, S. C., Dry Branch, Ga., and McIntyre, Ga. That com¬ 
plainants in the regular course of their business use large 
quantities of clay as a filler in the manufacture of paper; 
that they have shipped in the past, now ship, and will con¬ 
tinue to ship, large quantities of such clay from the 

1210 said origin points and/or other points which for rate 
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making purposes are grouped therewith or related thereto, 
as shown by the aforesaid tariff, to their said paper mills 
at Johnsonburg, Pa., and Lock Haven, Pa. 

IV. 

That in the sale of paper manufactured at Johnsonburg, 
Pa., and Lock Haven, Pa., complainants are in keen and 
active competition with the manufacturers of like kinds of 
paper located at various other points, to wit: 

In Trunk Line Territory 

Philadelphia, Pa. 

Wilmington, Del. 

Spring Grove, Pa. 

Richmond, Va. 

Tyrone, Pa. 

Williamsburg, Pa. 

Roaring Springs, Pa. 

Mechanicville, N. Y. 

Piedmont, W. Va. 

Luke, Md. 

Covington, Va. 

Buena Vista, Va. 

In Central Freight Association Territory 

Hamilton, Ohio. 

Chillicothe, Ohio. 

Kalamazoo, Mich. 

Otsego, Mich. 

Three Rivers, Mich. 

In Buffalo-Pittsburgli Territory 

Niagara Falls, N. Y. 

North Tonawanda, N. Y. 

Erie, Pa. 

1211 In Wisconsin 

Appleton, Wis. 

Neenah, Wis. 

Eau Claire, Wis. 

Port Edwards, Wis. 
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In Southern Territory 

Canton, N. C. 

Kingsport, Tenn. 

V. 

That the rates published and charged by defendants for 
the transportation of clay from the points of Origin in 
South Carolina and Georgia mentioned or referred to in 
paragraph III hereof to the points of destination mentioned 
in paragraph IV hereof have been and are now lower, abso¬ 
lutely and/or relatively, than are the rates published, 
charged, and collected on clay moving from the said points 
of origin to Johnsonburg, Pa., and Lock Haven, P^. 

VI. 

That the rates on clay from the points of origin men¬ 
tioned and referred to in paragraph III hereof to John¬ 
sonburg, Pa., and Lock Haven, Pa., have been and are now 
unjust and unreasonable in violation of section 1 of the 
interstate commerce act; and, in violation of section 3 of 
said act, unduly prejudicial to complainants and unduly 
preferential of their competitors who ship clay from the 
points of origin and use the same in the manufacture of 
like kinds of paper in their mills located at the points men¬ 
tioned in paragraph IV hereof. 

1212 VII. 

That during the period of two years prior to ^nd next 
preceding the filing of this complaint, the complainants 
have received at their mills at Johnsonburg, Pa., and Lock 
Haven, Pa., numerous shipments of clay, in carloads, from 
the points of origin mentioned or referred to in paragraph 
III hereof and have paid and borne the freight charges 
thereon; that by reason of the facts stated in the foregoing, 
complainants have been subject to the payment of rates on 
clay from the points of origin mentioned or referred to, 
which are and have been unjust and unreasonable in viola¬ 
tion of section 1, and unduly prejudicial in violation of 
section 3 of the interstate commerce act; that they have 
been damaged, are now being damaged, and will continue 
to be damaged, during the pendency of these proceedings 
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by the payment of charges based on the rates herein com¬ 
plained of. 

Wherefore, your complainants pray that the defendants 
may be required to answer the charges herein; that after 
due hearing and investigation the Commission may make 
an order requiring the defendants to cease and desist from 
the aforesaid violations of the said act, and to establish and 
put in force and apply in the future to the transportation 
of clay from the points of origin mentioned or referred to 
in paragraph III hereof to Johnsonburg, Pa., and to Lock 
Haven, Pa., in lieu of the rates now charged and complained 
of, such other rates as the Commission may deem just, 
reasonable, non-prejudicial, and non-preferential, and also 
to pay to the complainants by way of reparation for the 
unlawful charges hereinbefore alleged such sum or sums, 
as in view of the evidence to be adduced herein, the Com¬ 
mission may determine that the complainants are 
1213 entitled to as an award of damages under the pro¬ 
visions of the said act for violations thereof; and 
that such other and further order or orders be made as 
the Commission may deem proper in the premises. 

CASTANEA PAPER COMPANY 
Johnsonburg, Pa. 

NEW YORK AND PENNSYLVANIA COMPANY 
Lock Haven, Pa. 

: By: E. L. MYERS, 

i Traffic Manager; 

C. R. MARSHALL, 

Attorney. 

Transportation Building, 

Washington, D. C. 

April 16, 1928. 
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1266 Docket No 21347 Filed Jul 30 ’28 Interstate Com¬ 

merce Commission 

Before the Interstate Commerce Commission 

Docket No. 

D. M. Bare Paper Company 
vs 

Central of Georgia Railway Company, et al. 

Complaint 

D. M. BARE PAPER COMPANY 
Roaring Spring, Penna. I 

By E. E. HOSTLER 
Altoona, Pa. Traffic Manager 

July 27th, 1928 

1267 Before the Interstate Commerce Commission 


Docket No. 

D. M. Bare Paper Company 
vs. 

Central of Georgia Railway Company 
The Ann Arbor Railroad Company. 

Atlanta, Birmingham and Coast Railroad Company. 
Atlantic Coast Line Railroad Company. 

The Baltimore and Ohio Railroad Company. 

Buffalo, Rochester and Pittsburgh Railway Company. 
Carolina, Clinchfield and Ohio Railway. 

Atlantic Coast Line Railway Company and Louis¬ 
ville and Nashville Railroad Company, Lessees) 
Carolina, Clinchfield and Ohio Railway of Soijith Caro¬ 
lina. 

(Atlantic Coast Line Railway Company and Louis¬ 
ville and Nashville Railroad Company, Lessees.) 
The Central Railroad Company of New Jersey. 

The Chesapeake and Ohio Railway Company. 

Charleston & Western Carolina Railway Company. 

The Chicago and Alton Railroad Company. 

(William W. Wheelock and William G. B^erd, Re¬ 
ceivers.) 

Chicago and Eastern Illinois Railway Company. 
Chicago and Erie Railroad Company. 

Chicago and North Western Railway Company. 
Chicago, Burlington & Quincy Railway Company. 
Chicago, Great Western Railroad Company. 


462 CENTRAL OF GEORGIA RAILWAY COMPANY ET AL. VS. V 

Chicago, Indianapolis and Louisville Railway Com¬ 
pany. 

The Chicago, Milwaukee, St. Paul and Pacific Railroad Com¬ 
pany. 

Chicago, St. Paul, Minneapolis and Omaha Railway 
Company. 

The Cincinnati, Indianapolis & Western Railroad Com¬ 
pany. 

The Cincinnati, New Orleans and Texas Pacific Railway 
Company. 

The Cincinnati, Northern Railway Company. 

The Cleveland, Cincinnati, Chicago and St. Louis Railway 
Company. 

The Delaware, Lackawanna and Western Railroad Com¬ 
pany. 

The Detroit and Toledo Shore Line Railroad Company. 

Detroit, Toledo and Ironton Railroad Company. 

1268 Elgin, Joliet and Eastern Railway Company. 

Erie Railroad Company. 

Evansville, Indianapolis & Terre Haute Railway Com¬ 
pany. . ' 

Georgia and Florida Railway. H. W. Purvis, Receiver 
Georgia Railroad & Banking Company. 

Operated as the 
Georgia Railroad 
By Lessees: 

Atlantic Coast Line Railroad Company 
Louisville and Nashville Railroad Company. 

Grand Trunk Railway System. 

(Lines West of Detroit and St. Clair Rivers), 

Comprising the following carriers: 

The Chicago, Detroit and Canada Grand Trunk 
Junction Railroad Company. 

(Canadian National Railway Company, Lessee.) 
Cincinnati, Sagniaw and Mackinaw Railroad Com- > 
pany. 

(Canadian National Railway Company, Lessee.) 
Detroit, Grand Haven and Milwaukee Railway Com¬ 
pany. 

Grand Trunk-Milwaukee Car Ferry Company. 

Grand Trunk Western Railway Company. 


4 
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The Michigan Air Line Company. 

Toledo, Saginaw and Muskegon Railway Com¬ 
pany. 

Great Northern Railway Company. 

The Hocking Valley Railway Company. 

Illinois Central Railway Company. 

Lehigh Valley Railroad Company. 

Louisville and Nashville Railroad Company. 

Macon, Dublin & Savannah Railroad Company!. 

The Michigan Central Railway Company. 

The Minneapolis & St. Louis Railroad Company. 

(W. H. Bremner, Receiver.) 

Minneapolis, St. Paul & Sault Ste. Marie Railway 
Company. 

Mobile and Ohio Railroad Company. 

The Nashville, Chattanooga & St. Louis Railroad. 

The New York Central Railroad Company. 

Missouri Pacific Railroad Company. 

The New York, Chicago and St. Louis Railroad Company. 
New York, Ontario and Western Railway Company. 
Norfolk and Western Railway Company. 

Norfolk Southern Railroad Company. 

Northern Alabama Railway Company. 

Northern Pacific Railway Company. 

Georgia & Florida Railroad. 

The Pennsylvania Railroad Company. 

1269 Pere Marquette Railway Company. 

The Pittsburgh and Lake Erie Railroad Company. 
Reading Company. 

Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany. 

St. Louis Merchants Bridge Terminal Railway Com¬ 
pany. 

St. Louis San Francisco Railway Company. 

Seaboard Air Line Railway Company. 

Southern Railway Company. 

Terminal Railroad Association of St. Louis. 

Wabash Railway Company. 

Western Maryland Railway Company. 

West Shore Railroad. 

(The New York Central Railroad Company, Lessee.) 
The Wheeling and Lake Erie Railway Company. 
Winston-Salem Southbound Railway Company. 
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Complaint. 

The complaint of the above named complainant respectfully 
shows: 

I. 

That complainant is a corporation organized and ex¬ 
isting under the laws of the State of Pennsylvania, with its 
principal office and place of business at Roaring Spring, 
Pa., and that it is engaged in the manufacture of paper at 
Roaring Spring, Pa. 

n. 

That defendants are common carriers engaged in the 
transportation of property wholly by railroad, or 

1270 partly by railroad and partly by water, between 
points in the States of South Carolina and Georgia 

and points in the States of Virginia, West Virginia, Mary¬ 
land, Pennsylvania and other States, and as such common 
carriers are subject to the provisions of the Interstate Com¬ 
merce Act. 

in. 

That the manufacture of paper at its plant at the point 
mentioned in Paragraph 1 hereof, complainant has used, 
now uses, and will continue to use large quantities of clay, 
a substantial portion of which has been, is now and will 
continue to be shipped from various points in South Caro¬ 
lina and Georgia, representative shipping points being 
Bath, B. C., Langley, S. C., Gordon, Ga., McIntyre, Ga., and 
Dry Branch, Ga. 

IV. 

That the rates which have been and are now charged for 
the transportation of clay in carloads from points in South 
Carolina and Georgia to the destinations mentioned in par¬ 
agraph 1 hereof, are the rates published in Agent Glenn’s 
I. C. C. No. A-612 and prior issues. 

V. 

That in the sale of paper manufactured as the point men¬ 
tioned in paragraph I hereof, complainant is in keen and 
active competition with the other manufacturers of like 
kinds of paper situated at various points of which the fol¬ 
lowing are representative, viz: 

1271 In Trunk Line Territory: 

Philadelphia, Pa. 
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Wilmington, Del. 

Johnsonburg, Pa. 

Spring Cove, Pa. 

Richmond, Va. 

In Central Freight Association Territory: 

Hamilton, Ohio. 

Chillicothe, Ohio. 

Kalamazoo, Mich. 

In Buffalo Pittsburgh Border Territory: 

Niagara Falls, N. Y. 

North Tonawanda, N. Y. 

Erie, Pa. 

In Wisconsin: 

Appleton, Wis. 

Neenah, Wis. 

Eau Claire, Wis. 

Port Edwards, Wis. 

In Southern Territory: 

Canton, N. C. 

Kingsport, Tenn. 

VI. 

That the rates on clay, in carloads, published and charged 
by defendants from origins in South Carolina andl Georgia 
to the destinations referred to in paragraph V hereof are 
now and have been actually and/or relatively loVer than 
the rates contemporaneously published and chargejl on clay 
in carloads from the same origins to Roaring Spring, Pa. 

1272 VII. 

That the rates on clay, in carloads, from points jin South 
Carolina and Georgia published in Agent Glennj’s Tariff 
I. C. C. A-612 and prior issues thereof, to Roaring Spring, 
Pa. have been, are, and will continue to be unjust and un¬ 
reasonable in violation of Section 1 of the Interstate Com¬ 
merce Act and unduly prejudicial to complainant and un¬ 
duly preferential to complainant’s competitors located at 
the points referred to in paragraph V hereof in violation 
of Section 3 of the said Act. 

vm. 

That during the period of two years prior to the filing of 
this complaint, complainant has received numerous ship- 
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ments of clay, in carloads, at its mill located at the point 
enumerated in paragraph 1 hereof, shipped from various 
points in South Carolina and Georgia and has paid and 
borne the freight charges thereon, and complainant has 
been damaged to the extent that the said rates are and have 
been unjust or unreasonable or otherwise unlawful. 

Whereof complainant prays that defendants may be sev¬ 
erally required to answer the charges herein: that after due 
hearing and investigation an order be made commanding 
the said defendants and each of them to cease and desist 
from the aforesaid violations of the said Act and establish 
and put in force and apply in future to the transportation 
of clay, in carloads, from points in South Carolina and 
Georgia, in lieu of the rates attacked herein, such 
1273 other rates as the Commission may deem reason¬ 
able and just, and also to pay to complainant by way 
of reparation for the unlawful charges hereinbefore alleged 
such sums as, in view of the evidence to be adduced herein, 
the Commission shall determine that complainant is entitled 
to as an award of damage under the provisions of the said 
Act for violations thereof; and that such other and further 
order or orders be made as the Commission may consider 
proper in the premises. 

! D. M. BARE PAPER COMPANY 

By: E. E. HOSTLER 
Traffic Manager 

Penn Central Building, 

Dated at Altoona, Pa. 

Altoona, Pa. 

July 27, 1928. 

1318 Docket No. 20225. Filed October 20, 1927 Inter¬ 
state Commerce Commission 

Complaint 
Before The 

Interstate Commerce Commission 
I. C- C. Docket No. - 


Empire Floor & Wall Tile Co. Inc. 

v. 

Carolina* Clinchfield and Ohio Railway (Atlantic Coast 
Line Railroad Company and Louisville and Nashville 
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Railroad Company, Lessees), Chesapeake and Ohio 
Railway Company, The Baltimore and Ohio Railroad 
Company, The Pennsylvania Railroad Company, The 
Norfolk and Western Railway Company. 

The complaint of the above-named complainant! respect¬ 
fully shows: 

1. That complainant, Empire Floor & Wall Tile Co., Inc., 
is a corporation organized and existing under the laws of 
the state of Ohio, with a plant located at Zanesville, Ohio, 
and with its main office at 507 West 33rd St., New York, 
engaged in the business of manufacturing, selling and ship¬ 
ping Tile and other products. 

2. That the defendants above-named are common carriers 
engaged in the transportation of property wholly by rail¬ 
road between points in the state of North Carolina and 
points in the state of Ohio, and as such common carriers 
are subject to the provisions of the Interstate Commerce 
Act, and to the Acts supplementary thereto and amenda¬ 
tory thereof. 

3. That complainant uses a considerable amount of clay 
as a raw material in the manufacture of Tile, aid causes 
to be shipped carloads of this material from Penland and 
other points on the Carolina, Clinchfield and Ohio Railway 
in North Carolina to its plant at Zanesville, Ohio^ 

4. That, for the statutory period of two year^ prior to 
the filing of this complaint, the rates for transportation 
charged by defendants for transportation of cla|y in car¬ 
loads from and to the points mentioned in paragraph 3, 
were and are unjust and unreasonable, in violation of Sec¬ 
tion 1 of the Interstate Commerce Act, because! actually 
and relatively lower rates are in effect on this same com¬ 
modity from the same origin points to other points, and 
from other origins—more specifically from McIntyre and 
Dry Branch, Ga., Langley, S. C., and other points in 
Georgia, South Carolina and North Carolina—to the same 
and other points; and furthermore, the rates charged on 
complainants’ shipments above mentioned are actually and 
relatively higher than are being charged on other commodi¬ 
ties of the same and greater value, and whose trans portation 
characteristics are no more favorable, between points in 
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the same general territory, under substantially the sam 
circumstances and conditions. 

5. That complainant paid and bore the transportatio 
charges as such, and has been damaged by reason of the ui 
just and unreasonable rates as aforementioned. 

WHEREFORE complainant prays that defendants ma 
be required to answer the charges herein; that after du 
hearing and investigation an order be made commandin 
said defendants, and each of them, to cease and desist froi 
the aforesaid violations of said Interstate Commerce Ac* 
and to establish and put in force, and apply in the futur 
to the transportation of carload shipments of clay froi 
the points of origin specified in paragraph 3 to destination 
outlined therein, in lieu of the rates now in force, sue 
other rates as the Commission may determine just, rea 
sonable non-discriminatory and unprejudicial; and als 
pay to the complainant by way of reparation for th 
1319 unlawful charges herein alleged, during the two yea 
period prior to the date of filing of this complaini 
such sum as in view of the evidence to be adduced hereii 
the Commission shall determine that complainant shall b 
entitled to as an award of damages under the provisions o 
said Act fbr violation thereof, and that such other an> 
further order or orders be made as the Commission ma; 
consider proper in the premises. 

EMPIRE FLOOR & WALL TILE CO. INC. 
i M. P. BAUMAN, Attorney in Fact 
Chamber of Commerce Building, 

Jersey City, N. J. 

Dated at 

Jersey City, N. J. 

September 2,1927 

Originally Received 
Sept. 6, 1927 
Returned for Correction 
Sept. 24, 1927 
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LOWER LEVEL OF MAXIMUM REASONABLE RATES TO 
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Amount rate 
prescribed on 
clay to Eastern 
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60 


80 


40 


60 
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STATEMENT SHOWING THAT THE COMMISSION PRESC] 

ABLE RATES TO EASTERN TERRITORY THi 

Prescribed rates on Clay from Mplni 
compared with rates prescribed for similar 


Territor 


Prescribed 

Rates 

(Cents per 
net ton) 



Mechanicville Group ( 7 ) 
Buffalo-Oil City Group (6) 


Eastern 

Central 


640 

720 
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IBED A LOWER LEVEL OF MAXIMUM REASON- 
if TO CENTRAL TERRITORY 


yre, Ga*, to Eastern territory 
distance to Central territory 
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rates to Eastern 
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DEFENDANT’S EXHIBIT NO. 6. 


STATEMENT SHOWING THAT THE COMMISSION PRESCRIBED A li)WE 

ABLE RATES TO EASTERN TERRITORY THAN TO CENTRAL 


PRESCRIBED RATES ON CLAY FROM MCINTYRE, GA,, 


TO 


PARED WITH RATES PRESCRIBED FOR. SIMILAR DISTANCE TO C 


• PRESCRIBED 
RATES 


TO 

% 

TERRITORY 

(CENTS PER 
NET TON) 

New York Group (l) 

Eastern 

600 

Akron-Pittsburgh Group (2) 

Central 

660 

Scranton-Altoona Group (3) 

Eastern 

620 

Youngstown-Alliance frroup (4) 

Central 

680 

Johnsonburg Group ( 5 ) 

Eastern 

660 

Buffalo-Oil City Group (6) 

Central 

720 

Mechanicville Group (7) 

Eastern 

640 

Buffalo-Oil City Group (6) 

Central 

720 


473 


LEVEL OF MAXIMUM REASON- 
TERRITORY. 


EASTERN TERRITORY COM 
NTRAL TERRITORY. 


AVERAGE DISTANCE 
TO THE GROUP 
(MILES) _ 


AMOUNT PRESCRIBED 
RATES • TO EASTERN 
TERRITORY ARE LESS 
THAN RATES PRESCRIBED 
TO CENTRAL TERRITORY 
(CENTS PER NET TON) 


875 60 

355 


876 60 

883 


970 60 

977 


1035 

977 
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DEFENDANT’S EXHIBIT NO. 7. 

STATEMENT SHOWING THAT THE COMMISSION PRESCRIBED A LOWER LEVEL OF MAXIMUM REASONABLE RATES 
TO EASTER N TERRITORY (TRUNK LINS AND NEW ENGLAND TERRITORIES) THAN TO CENTRAL TERRITORY. 

Typical rates on clay from McIntyre, Ga*, to Eastern territory (Trunk Line and New England 
_ territories) ^ n ^red with rates for similar distances to Centre ! territory»_ 


Amount prescribed 
first-elass rates 
to Eastern territory 


From McIntyre, Ga* 

To 

Territory 

Miles 

1057 

1044 

Prescribed rates 
on Clay 

(Cents ner net ton) 

Amount prescribed rates on Clay to 
Eastern territory (Trunk Line and 
New England territories) are less 
than rates prescribed 
to Central territory 
(Cents t>er net ton) 

Prescribed 
lst-class rates 
(Per net ton)_ 

(Trunk Line and 

New England territories) 
are less than first- 
class rates prescribed 
to Central territory 
(Cents ner net ton) 

Mechanicville, N # Y# 

' Lewiston, N.Y# 

Eastern 

Central 

640 

720 

80 

0 0 

NO CM 

• • 

•Vd- 

460 

Tyrone, Pa# 

Lisbon, 0 , 

Eastern 

Central 

879 

875 

620 

680 

60 

39.20 

42.40 

320 

Williamsburg, Pa. 

Phalanx, 0 . 

Eastern 

Central 

874 

875 

620 

680 

60 

39.20 

42.40 

320 

Johnsonburg, Pa. 

Jamestown, N.Y# 

Eastern 

Central 

989 

990 

660 

720 

60 

O O 
CM CM 

• • 

400 

Lock Haven, Pa# 

New Castle, Pa# 

Eastern 

Central 

917 

902 

620 

680 

60 

39.20 

42.40 

320 

Roaring Spring, Pa# 
Ravenna, 0 . 

Eastern 

Central 

853 

850 

620 

680 

60 

39.20 

42.00 

280 

New Haven, Ct# 
i Erie, Ra* 

Eastern 

Central 

966 

930 

640 

700 

60 

40.60 

43.60 

300 

Newark, N.J, 

Grand Rapids, Mich. 

i 

Eastern 

Central 

890 

891 

600 

680 

80 

37.40 

42.80 

540 

i 

! Baltimore, Md# 

St© Louis, Mo* 

Eastern 

Central 

716 

720 

560 

620 

60 

34.40 

42.80 

840 

Wilmington, Del# 

Coshocton, 0 . 

Eastern 

Central 

782 

770 

580 

640 

60 

O O 
O O 
• • 

NO Q 
ro ^ 

400 

Philadelphia, PA# 

Gypsum, 0 . 

Eastern 

Central 

80 ? 

807 

580 

640 

60 

36.00 

40.60 

460 

Turners Falls, ifess# 
N.Tonawanda, N # Y # 

Eastern 

Central 

1063 

1030 

640 

700 

60 

40.60 

45.20 

460 

Trenton, N*J, 

Chicago, Ill, 

Eastern 

Central 

842 

846 

600 

660 

60 

37.40 

46 .OO 

860 



STATEMENT SHOWING THAT THE COMMISSION PRESCRIBED A LOWER LEVEL OF MAXIMUM REASONABLE 
RATES TO EASTERN TERRITORY (TRUNK LINE AND NEW ENGLAND TERRITORIES) THAN TO 

CENTRAL TBTm TORY --------- 

Prescribed rates on clay from McIntyre, Ga#, to destinations in Central and in 
Eastern territories, compared' in their relation to the Southern first-class scale 
—of mile&gft — — 
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To,.destinations in ^antral territo: 


To destinations in Eastern Territory 
(Trunk Line and New England territories)# 


Akron, Ohio 
Alliance, Ohio 
Beaver Falls, Pa# 
Bedford, Ohio 
Chicago, Ill# 

Chillicothe, Ohio i 
Cleveland, Ohio 
Coshocton, Ohio 
Dayton, Ohio 
E#Liverpool, Ohio 
Erie, Pa# i 

Grand Rapids, Mich# 

. Gypsum, Ohio 
Hamilton, Ohio 
Huntington, W.Va# 
Indianapolis, Ind# i 
Joliet, Ill# i 

Kalamazoo, Mich# 
Laughlin, Ohio i 
Miamisburg, Ohio 
Milwaukee, Wis# 

Mt# Clemens, Mich# | 
Parkersburg, W.Va. i 
Plainwell, Mich# 

St# Louis, Mo# 

Salem, Ohio 
Sebring, Ohio 
South Bend, Ind# 
Steubenville, Ohio j 
Three Rivers, Mich# l 
Watervliet, Mich# 
Wellsvilla, Ohio | 
Waukegan, Ill# 

White Pigeon, Mich#i 
Zanesville, Ohio 
Average 


Miles 


Southern 
Ist-class 
mileage 
rate 8 
(per net 
ton) (Note) 


Percentage 
Pres- prescribed 

cribed rate on clay 

rates on is of southern 

clay (per first class 

net ton) mileage rate 


837 

$41.60 

$ 6.60 

847 

41.60 

6.80 

860 

42.20 

6.60 

847 

41.60 

6.60 

846 

41.60 

6.60 

690 

37.40 

6.00 

835 

41.60 

6.60 

777 

39.80 

6.40 

646 

36.20 

5.80 

880 

42*80 

6.60 

930 

44.00 

7.00 

891 

42.80 

6.80 

807 

41.00 

6.40 

617 

35.00 

5.80 

619 

35.00 

5.60 

676 

36.80 

6.00 

844 

41.60 

6.60 

842 

41.60 

6.60 

882 

42.80 

6.60 

636 

35.60 

5.80 

931 

44.00 

6.80 

870 

42.20 

7.00 

741 

39.20 

6.20 

854 

42.20 

6.80 

720 

38.00 

6.20 

863 

42.20 

6.80 

853 

42.20 

6.80 

817 

41.60 

6.40 

856 

42.20 

6.60 

825 

41.00 

6.60 

865 

42.20 

6.80 

876 

42.80 

6.60 

893 

42.80 

6.60 

818 

41.00 

6.40 

758 

810 

19.20 

40.73 

6.40 


Miles 


15.9 

Baltimore, Md# 

716 

16.3 

Bellows Falls, Vt# 

1109 

15.6 

Berlin, N#H# 

1248 

15.9 

Canton, N#Y# 

1203 

15.9 

Carthage, N.Y# 

ll6l 

16.0 

Corinth, N*Y# 

1092 

15.9 

Ft# Edward, N#Y# 

1092 

16.1 

Franklin, N#H# 

1169 

16.0 

Groveton, N#H# 

1240 

15*4 

Harrisville, N#Y# 

1182 

15.9 

Johnsonburg, Pa# 

989 

16.0 

Malone, N#Y# 

1255 

15.6 

Mechanic ville, N#Y# 

1059 

16.6 

Newark, N#J# 

890 

16.0 

Newburg, N.Y# 

954 

16.3 

Norwood, N.Y# 

1219 

15.9 

Passaic, N#J# 

900 

15.9 

Newton Falls, N.Y# 

1207 

15.4 

Oakfield, N.Y. 

1053 

16.3 

* Perth Amboy, N.J# 

878 

15.5 ' 

Philadelphia, Pa# 

808 

16.6 

Piedmont, W.Va# 

812 

15.8 

Luke, Md# 

812 

16.1 

Piercefield, N.Y. 

1190 

16.3 

Potsdam, N.Y# 

1213 

16.1 

Roaring Springs, Pa* 

857 

16.1 

Syracuse, N.Y# 

1067 

16.3 

Trenton, N.J# 

842 

15.6 

Tuckahoe, N.Y# 

928 

16.1 

Turners Falls, Mass# 

1063 

16.1 

Tyrone, Pa# 

883 

15.4 

Watertown, N.Y# 

1144 

15.4 

Wilder, Vt. 

1149 

15.6 

Williamsburg, Pa. 

874 

-16.3 

Wilmington, Del# 

_z§1 

15.91 

Average 

1030 


Southern 
Ist-class 
mileage 
rates 
(per net 
ton) (Note 


Percentage 
Pres- prescribed 

cribed rate on clay 

rates on is of southern 

clay (per first class 

net ton) mileage rate _ 


38.00 

$ 5.60 

14.7 

48.20 

6.80 

14.1 

51.20 

7.00 

13.7 

50.60 

7.20 

14.4 

49.40 

7.00 

14.2 

47.60 

6.80 

14.3 

47.60 

6.80 

14.3 

49.40 

6.80 

13.8 

51.20 

7.00 

13.7 

50.00 

7.20 

14.4 

45.20 

6.60 

14.6 

51.80 

7.20 

13.9 

47.00 

6.40 

13.6 

42.80 

6.00 

14.0 

44.60 

6.40 

14.4 

50.60 

7.20 

14.4 

42.80 

6.00 

14.0 

50.60 

7.20 

14.4 

47.00 

7.20 

15.3 

42.80 

6.00 

14.0 

41.00 

5.80 

14.1 

41.00 

6.00 

14.6 

41.00 

6.00 

14.6 

50.00 

7.20 

14.4 

50.60 

7.20 

14.4 

42.20 

6.20 

14.7 

47.00 

6.80 

14.5 

41.60 

6.00 

14.4 

44.00 

6.40 

14.5 

47.00 

6.40 

13.6 

42.80 

6.20 

14.5 

48.80 

7.00 

14.3 

48.80 

7.00 

14.3 

42.20 

6.20 

14.7 

40.40 

46.19 

4*80 

6.59 

14.4 

14.3 


NOTE i 


The Southern first-class mileage rates are the rates prescribed by the Commission for first-class traffic in the "Appendix K-2 
distance scale" in the Southern Class Rate Investigation, 113 I#C#C# 200, 207-208# These first-class rates are frequently 
used as a uniform standard for expressing comparisons between rate levels and were so used, for example, in Stone, Marble and 
Slate^from or to Southern points, 183 I.C#C# 611, where the Commission said at page 625* 

Since it is also desirable to ascertain how the rates from these various producing points compare 
with one another, we have also, stated them, where distances were furnished, in terms of relationship 
to a common scale# For that purpose.we have used the K-2 scale,•#„••#•" 
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DEFEJNJJAJN r »5 njLn.mii nv. ±u. 

STATEMENT SHOTTING THAT THE COMMISSION PRESCRIBED TH3 SAME LEVEL OF MAXIMUM REASONABLE RATES ON PEACHES TO EASTERN TERRITORY AS TO CENTRAL TERRITORY, 
AND THAT SUCH ACTION WAS EXPRESSLY BASED UPON THE COMMISSION* S FINDING THAT WATER COMPETITION WAS NOT A FACTOR IN THE MOVEMENT OF THIS PARTICULAR 
COMMODITY TO EASTERN TERRITORY. 

| _ Typical rates on Peaches from McIntyre. Ga> | to Eastern territory compared with rates for si m ilar distances to Central territory. .. 


Amount rate 

Amount prescribed on 


From 

McIntyre, Ga. 

To 


Territory 

Miles 

Prescribed 
rates on 

Peaches 

(Cents net ton) 

prescribed rates 
on Peaches to 

Eastern territory is 
less than prescribed 
to Central territory 

prescribed 

on Clay 
(Per net ton) 

Clay to Eastern 
territory is less 
than rate prescribed 
to Central territory 
(Cents ner net ton) 

Newark, 

N.J. 

Eastern 

890 

$ 20.20 

0 

$ 6.00 

80 

Grand Rapids, 

Mich. 

Central 

891 

20.20 

0 

6.80 

. i 

Philadelphia, 

Pa. 

Eastern 

807 

19.00 

0 

5.80 

60 

Gypsum, 

o. 

Central 

807 

19.00 


6.40 


Tyrone, 

Pa. 

Eastern 

879 

19.60 

0 

6.20 

40 

Pittsburgh, 

Pa. 

Central 

890 

19.60 


6.60 

j 

Williamsburg, 

Pa. 

Eastern 

874 

19.60 

0 

6.20 

60 

Washington, 

Pa. 

Central 

867 

19.60 


6.80 


Johnsonburg, 

Pa. 

Eastern 

989 

21.00 

0 

6.60 

60 

Dubuque, i 

Ia. 

Central 

966 

21.00 


7.20 

.. 

Baltimore, 

Md* 

Eastern 

716 

18.00 

0 

5.60 

60 

Celina, 

0. 

Central 

710 

18.00 


6.20 


Wilmington, 

Del. 

Eastern 

782 

19.00 

0 

» 

o> 

0 

60 

West Unity 

0. 

C entral 

788 

19.00 


6.40 


York, 

Pa. 

Eastern 

772 

18.80 

0 

5.80 

60 

Greenwich, 

0. 

Central 

776 

18.80 


6.40 

i 

Johnstown, 

Pa. 

Eastern 

870 

19.60 

0 

6.20 

40 

E.Liverpool, 

o. 

Central 

880 

19.60 


6.60 


Wilkes Barre, 

Pa. 

Eastern 

919 

20.40 

0 

6.20 

80 

Belvidere, 

Ill. 

Central 

908 

20.40 


7.00 



ft eor Kie Peach Growegg Exch. ▼. A.G.S.R,R. Co.. 139 I.C.C. 143. grounding our decision in part 
upon a recognition of a depression shown to exist in the in dustry, we prescribed 47 per cent of the cor¬ 
responding first-class rates on fresh peaches, in carloads, from points in G eorgia North C arolina, and 
Sooth Carolina, to destinations in southern and central territories. To destinations in trunk-line and 
New England territories the rates prescribed were 47 per cent of constructive first-class rates, slightly 
higher than those actually in effect, based upon the same factors for like distances north and south of 
the Virginia cities as were applied north and south of Ohio River gateways on traffic to central territory. 
The rates to trunk line and New England territories in that case were not based upon the actual first-class 
rates because the latter for all-rail movements were made lower because of co^»etition with rail-watei^rail 
routes, whereas no substantial movement of peaches from the origins involved to destinations in trunk-line 
and New England territories by water was shown.” 

Railroad C ommissioners_of State of Florida v. Aberdeen ft Rockfish R*il rCompany, et al., 

144 I.C.C. 603, at pages 624, 625. - ^ 
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ErJSItJJAMT o EJLniBl l nvj. XX. — 

STATEMENT SHOWING THAT THE COMSSION PRESCRIBED rffl SAVE LEVEL OF MAXIMUM REASONABLE RATES ON STONE (AS DESCRIBED BELOW) TO EASTERN TERRITORY AS TO ppnvrat m rttobt 

AND THAT SUCH ACTION WAS EXPRESSLY BASED UFON THE COMMISSION'S FINDING THAT WATER COMPETITION WAS NOT A FACTOR IN THE MOVEMENT OF THIS PARTICULAR COIMODITY TO SsiEKN 
TERRITORY• 

_Typical rates on Stone from Mclntyr* r. n to Eastern territory compared '*ith rates for similar distances to Central tenn+.nry. 


From 

McIntyre, Ga. 


Newark, 


Grand Rapids, 


N.J. 

Mich. 


Territory 

Eastern 

Central 


Miles 


_ Prescribed r^tes on Stone (Cents per net ton) __ 

Amount 

prescribed rate on 
Stone to Eastern 

Paving,Curbing, Rough Blocks, Dressed Blocks, territory is less 
Flagging and Pieces, or Pieces, or than rate prescribed 

Bridge Stone Slabs_ Slabs_ to Central territory. 


Rate prescribed 
on clay 

[Cent3 per net ton 


Amount 

prescribed rate on 
Clay to East cm 
territory is less 
than rate prescribed 
to Central territory 
(Cents per net ton) 


Philadelphia, 

Gypsum, 

Pa. 

0 . 

Eastern 

Central 

807 

807 

600 

600 

720 

720 

920 

920 

0 

Tyrone, 

Pittsburgh, 

Pa. 

Pa. 

Eastern 

Central 

879 

890 

620 

620 

740 

720 

940 

940 

0 

Williamsburg, 

Pa. 

Eastern 

874 

867 

620 

620 

740 

720 

940 

940 


Washington, 

Pa. 

Central 

0 

Johnsonburg, 

Dubuque, 

Ph. 

la. 

Eastern 

Central 

989 

966 

680 

680 

780 

780 

1000 

1000 

0 

Baltimore, 

Celina, 

Md. 

0 . 

Eastern 

Central 

716 

710 

580 

580 

660 

660 

86O 

860 

0 

Wilmington, 

West Unity, 

Del. 

0 . 

Eastern 

Central 

782 

788 

600 

600 

720 

720 

920 

920 

0 

York, 

Greenville, 

Pa. 

0 . 

Eastern 

Central 

772 

776 

• 600 

600 

700 

700 

900 

900 

0 

Johnstown, 

E.Liverpool, 

Pa. 

0 . 

Eastern 

Central 

870 

880 

620 

620 

740 

720 

940 

940 

0 

Wilkes Barre, 
Belvidere, 

Pa. 

Ill. 

Eastern 

Central 

919 

908 

660 

660 

760 

760 

980 

980 

0 


territoriM T*®* fr °“ 80oth * rn territory to tnmk-lioe and Row England 

tory because of IvJ"f 1 ® f » r ®il*. than the ratee from southern territory to central terri- 
ationn t+ t f ! lafluenc * rail-water-rail routes to trunk-line and New England destin- 
ment of + ? 0t shoiTO ***** "****• transportation is a factor in connection with the move- 

^ylL the’a^Z £® *T th “ d th ® S °° th - Consequently, to construct stone rat es by 
use otthe perc f lta E os to the key rates instead of to ratee constructed by the 7 

to ebinnpre * J” 1 scal ®» prescribed in the southern revision will be unduly favorable 

to shippers of northbound interterritorial traffic." rable 


Consolidated Stone Cases, 200 I.C.C. 65 , at pages 105 , 106 . 
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DEFENDANT’S EXHIBIT NO. 12. 


STATEMENT SHOWING THAT THE FREIGHT EXPENSE IS GREATER IN 
TRUNK LINE AND NEW ENGLAND TERRITORIES IRAN IN CENTRAL TERRITORY 


Freight Expanse 

Per Loaded 

Per Ton Kile Car Mile 
_(Cents) (Cents) 


New England territory 

•512 

1.36 

26*796 

74,46# 

Trunk Line territory 

•408 

•919 

26*921 

72*11 

Central territory 

•321 

*748 

19.672 

71.07 


NOTE: This shoving is reproduced from the Castanea Paper Company's 
Exhibit-No* 66 (page 2) and No* 67* 


Freight expense per gross ton mile is the freight expense of trans¬ 
porting one gross ton for one mile and represents the division of the 
freight proportion of operating expenses by the gross ton miles* The 
latter figure embraces the weight of the car in empty movements as well 
as the weight of the car and contents in loaded movements* 


Operating Ratio 
Freight Service 


Per Gross 
Ton Mile 
(Cents) 


Freight expense per ton mile is the freight expense of transporting 
one ton of freight for one mile and represents the division of the 
freight proportion of operating expenses by the ton miles of revenue 
freight* 


Freight expense per loaded car mile is the freight expense of trans¬ 
porting one loaded car for one mile and represents the division of the 
freight proportion of operating expenses by the loaded car miles* 


" 

best copy available 

• • 

from the original hound volume 



DEFENDANT’S EXHIBIT NO. 13. 


STATEMENT SHOWING THAT THE PERFORMANCE OF FREIGHT SERVICE 
IS MORE DIFFICULT IN THUNK LIKE TERRITORY THAN IN CENTRAL TERRITORY 


i 

l 

i 


Freight c 
per train 


Percent 

loaded Pounds of Car Locomotive 
to total coal per 1,000 Net ton miles miles per miles per 
car miles gross! ton miles per car day car day locomotive 


Trunk Line territory 42*8 63*4 190 440 22*0 49*9 

Central territory 45*6 64.4 131 484 28*6 62*3 


NOTE: This shoving is reproduced from the Vest Virginia Pulp & Paper Company*s 
Exhibit No. 213. 



DEFENDANT’S EXHIBIT NO. 14. 


I 


481 


statement showing that the commission prescribed a lower level of maximum reasonable 

JOHNSONBURG AND LOCK HAVEN, PA., IN EASTERN TERRITORY, THAN FOR SIMILAR DISTANCES TO 
TERRITORY#_ _. 


From 


To 

Territory 

Miles 

Dry Branch, 

! ft 

Ga • 

Johnsonburg, 

Pa# Eastern 

1000 

* # 


Pigeon, 

Mich# Central 

943 

i 

McIntyre, 

H 

Ga# 

Johnsonburg, 

Ba# Eastern 

989 

i 


Jamestown, 

N#Y# Central 

990 

Gordon, 

ft 

Ga. 

Johnsonburg, 

Pa* Eastern 

980 



Dunkirk, 

N #Y# Central 

963 

Bath, 

it 

S.C. 

Johnsonburg, 

Pa* Eastern 

870 



Cleveland, 

0 # Central 

855 

Langley, 

ft 

s.c. 

Johnsonburg, 

Pa. Eastern 

868 



Vicksburg, 

Mich# C entral 

853 


Dry Branch, 

Ga# 

Lock Haven, 

Pa# 

Eastern 

929 



Erie, 

Pa# 

C entral 

904 

McIntyre, 

it 

Ga# 

Lock Haven, 

Pa# 

Eastern 

917 



New Castle, 

Pa. 

Central- 

902 

Gordon, 

ft 

Ga# 

Lock Haven, 

Pa. 

Eastern 

908 

i 


Conneaut, 

0# 

Central 

889 

Bath, 

it 

S.C. 

Lock Haven, 

Pa. 

Eastern 

793 

'## 

1 

1 


Mansfield, 

0. 

Central 

792 

Langley, 

n 

S.C. 

Lock Haven, 

Pa# 

Eastern 

791 



Tiffin, 

0 . 

Central 

791 


I 

I 

i 

Rates prescribed 

Amount rate 
prescribed on 
clay to Eastern 
territory is less 
than prescribed to 

1 

Prescribed 

on clay 

Central territory 

First-class rate 

(Cents per net ton) 

(Cents per net ton) 

(Per net ton) ! 

i 700 

40 

$ 43.20 

740 


46.60 

! 660 

60 

41.20 

720 


45.20 

i 660 * 

40 

41.20 

700 


43.60 

620 

40 

39.00 

660 


40.80 

• 620 

40 

39.00 

660 


41.60 


680 

40 

42.00 

720 


45.00 

620 

60 

39.20 

680 


42.40 

640 

40 

40.00 

680 


43.00 

600 

40 

37.00 

640 


39.40 

600 

40 

37.00 

640 


39.80 


RATES TO 
CENTRAL 


Amount first-class 
rate to Eastern 
territory is less 
than prescribed to 
Central territory 
(Cents per net ton) 

340 


400 


240 


180 


260 


300 


320 


300 


240 


280 




DEFENDANT’S EXHIBIT NO. 15. 

STATEMENT SHOWING THAT THE COMMISSION P 
! ABLE RATES TO EASTERN TERRITORY 

Prescribed rates on Clay fron^ M 
compared with rates prescribed for simi 


To 

Scranton-Altoona Group ( 3 ) 
Yotingstown-Alliance Group( 4 ) 

Johnsonburg Group (5) 
Buffalo-Oil City Group ( 6 ) 



Prescri 

Rate^ 

(C opts 
net ion 

Territory 

_j_ 

Eastern 

620 

Central 

^80 

Eastern 

660 

Central 

720 


482 


ESCRIBED A LOWER LEVEL OF MAXIMUM REASON- 
THAN TO C ENTRAL TERRITORY _ 

Intyre, Ga*, to Eastern territory 
ar distance to Central territory 


ed 

1 

i 

per 

i 

Average 
distance 
to the group 
(Miles) 

Amount prescribed 
rates to Eastern 
territory are less 
than rates prescribed 
to Central territory 
(Gents per net ton) 


8?6 

60 


883 



970 

60 


977 




DEFENDANT’S EXHIBIT NO. 16 . 



STATEMENT SHOWING THAT THE COMMISSION PRESCf! 
ROARING SPRING, PA.. IN EASTERN TERRITORY. 


*] 


Rates pre^c 
on CI 43 


From 


To 


Territory 

Miles 

(Cents oer 1 

Dry Branch, 

Ga. 

Roaring Spring, 

Pa. 

Eastern 

868 

680 

H 


Owosso 

Mich. 

Central 

876 

720 

McIntyre, 

Ga. 

Roaring Spring, 

Pa. 

Eastern 

853 

620 



Ravenna, 

O'. 

Central 

850 

680 

Gordon, 

Ga. 

Roaring Spring, 

Pa. 

Eastern 

848 

640 

m 

*» 


Kensington, 

0. 

Central 

848 

68C 

Bath, 

s . c . 

Roaring Spring, 

Pa. 

Eastern 

738 

23 

n 


Elida, 

0. 

Central 

747 

640 

Langley, 

S.C. 

Roaring Spring, 

Pa. 

Eastern 

736 

600 

N 


Kemp, 

0* 

Central 

748 

64 Q 




483 


BSD A LOWER LEVEL OF MAXIMUM REASONABLE RATES TO 
[AN FOR SIMILAR DISTANCES TO CENTRAL TERRITORY# 


Amount rate 
prescribed on 
clay to Eastern 
territory is less 


Ibed 

than prescribed to 

Prescribed 


Central territory 

First-clas rate 

t ton) 

(Cents oer net ton) 

(Per net ton) 


40 

$42.00 


1 

44.80 


60 

39.20 


i 

42.00 


40 

40.00 


i 

42.40 


40 

37.00 



39.80 


40 

37.00 



39.80 


Amount first-class 
rate to Eastern 
territory is less 
than prescribed to 
Central territory 
(Cents per net ton ) 

280 


280 


240 


280 


280 





DEFENDANT’S EXHIBIT NO. 17. 

STATEMENT SHOWING THAT THE COMMISSION PRESCRI 
i ABLE RATES TO EASTERN TERRITORY THAN 


Prescribed rates on Clay from Mc^nty 
compared with rates prescribed for similar d 



Prescribe 
Ratos 
(Cents pef 
net ton) 




Scranton-Altoona Group (3) Eastern 

Youngstown-Alliance Group (4) Central 


620 

680 




484 


;ED A LOWER LEVEL OF MAXIMUM REASON- 
TO CENTRAL TERRITORY 


e, Ga*, to Eastern territory 
stance to Central territory* 


Average 
distance 
to the group 
(Miles) 


Amount prescribed 
rates to Eastern 
territory are less 
than rates prescribed 
to Central territory 
(Cents per net ton) 


60 


876 

883 



DEFENDANT’S EXHIBIT NO. 18. 


STATEMENT SHOWING THAT THE COMMISSION FRESC 
MBTOCHBN. N«J«. IN EASTERN TERRITORY. THAN ] 


From 


To 


Penland, 

N.C. 

Metuchen, 

N.J. 

H 


Elkhart, 

Ind. 

Penland, 

N.C. 

Metuchen, 

N.J. 

w 


Erie, 

Pa* 

Penland, 

N.C. 

Metuchen, 

N.J. 

N 


Oil City, 

Pa. 

Penland, 

N.C. 

Metuchen, 

N.J. 

w 


Pavilion, 

Mich, 

Penland, 

N.C. 

Metuchen, 

N.J. 

N 


Niles, 

Mich 

Penland, 

N.C. 

Metuchen, 

N.J. 

n 


South B end, 

Ind. 

Penland, 

N.C. 

Metuchen, 

N.J. 

n 


New Buffalo, 

Mich 


territory 

Miles 

Rates presc 
on clay 
(Cents ner n 

Eastern 

654 

540 

Central 

640 

580 

Eastern 

654 

540 

C entral 

667 

600 

Eastern 

654 

540 

Central 

659 

600 

Eastern 

654 

540 

Central 

659 

580 

Eastern 

654 

540 

Central 

659 

580 

Eastern 

654 

540 

Central 

648 

580 

Eastern 

654 

540 

Central 

669 

580 


BED A LOVER LEVEL OF MAXIMUM REASONABLE RATES 
R SIMILAR DISTANCES TO CENTRAL TERRITORY 


bed 


tonl 


Amount rate 
prescribed on 
clay to Eastern 
territory is less 
than prescribed to 
Central territory 
(Cents per net ton) 


Prescribed 
First-class rate 
er net ton 


Amount first-class 
rate to Eastern 
territory is less 
than prescribed to 
Central territory 
(Cents per net ton 





To 

New York Group (l) 

Akron-Pittsburgh Group(2) 


DEFENDANT’S EXHIBIT NO. 19. 


STATEMENT SHOWING THAT THE COMMISSION 1 P] 

ABLE RATES TO EASTERN TERRITORY 


. 

! Prescribed rates on Clay from 

compared with rates orescribed for simi 


Territo 


Prescribe 
Bates 
(Cents pe 
net ton) 





DEFENDANT’S EXHIBIT NO. 19. 

STATEMENT SHOWING THAT THE COMMISSION PR 
_ ABLE RATES TO EASTERN TERRITORY 

Prescribed rates on Clay from ' 
compared with rates prescribed for simi 



Prescribe 
Rates 
(Cents pe 
net toil) 

600 

660 


New York Group (l) Eastern 

Akron-Pittsburgh Group(2) Central 


486 


ASCRIBED A LOWER LEVEL OF MAXIMUM REASON- 
THAN TO CENTRAL TERRITORY __ 

Iclntyre, Ga*, to Eastern territory 
.ar distance to Central territory. 


Amount prescribed 
rates to Eastern 

Average territory are less 

distance than rates prescribed 

to the group to Central territory 

(Miles)_ (Cents per net ton) 


375 

855 


60 



SCRIBED A LOWER LEVEL OF MAXIMUM 
THAN TO CENTRAL TERRITORY 


clntyre, Ga*, to Eastern territory 
ar distance to Central territor 


' r ' 

, 


un 

es 

ri 


s ore 
1 
























DEFENDANT’S EXHIBIT NO. 20. 

STATEMENT SH0WIN3 THAT THE COMMISSION PRESCRIBED A LOWER LEVEL OF MAXIMUM REASONABLE RATES TO 
TYRONE AND WILLIAMSBURG 1 PA;, IN EASTERN TERRITORY. THAN FOR STMTT.AB TTTSTANCES TO CENTRAL TERRITORY 


From 


To 


Territory 

Miles 

Dry Branch, 

Ga • 

Tyrone, 

Pa e 

Eastern 

894 

H 


Conneaut, 

0. 

Central 

877 

McIntyre, 

Ga. 

Tyrone, 

Pa. 

Eastern 

879 

» 


Lisbon, 

0. 

Central 

87 5 

Gordon, 

Ga • 

Tyrone, 

Pa. 

Eastern 

874 

•f 


Warren, 

0. 

Central 

875 

Bath, 

S.C. 

Tyrone, 

Pa. 

Eastern 

764 

M 


Kingsland, 

Ind. 

Central 

763 

Langley, 

s.c. 

Tyrone, 

Pa. 

Eastern 

762 

If 


Bluffton. 

0. 

Central 

759 


Dry Branch, 

Ga. 

Williamsburg,Pa. 

Eastern 

885 

M 


North Girard,Pa. 

Central 

889 

McIntyre, 

Ga. 

Williamsburg,Pa. 

Eastern 

874 

1 


Phalanx, 0. 

Central 

875 

Gordon, 

Ga . 

Wi11iamsburg,Pa• 

Eastern 

865 

tf 


Painesville, 0. 

Central 

850 

Bath, 

S.C. 

Williamsburg,Pa. 

Eastern 

755 

It 


Columbus Grove,0. 

Central 

754 

Langley, 

S.C. 

Wi 11iamsburg,Pa. 

Eastern 

753 

19 


Beaver Dam, 0, 

Central 

756 


i 

1 

i 

Rates prescribed 
on clky 

(Cents oei* net ton) 

Amount rate 
prescribed on 
clay to Eastern 
territory is leas 
than prescribed to 
Central territory 
(Cents per net ton) 

Prescribed 
First-class rate 
(Per net ton) 

680 

40 

$42.00 

720 


44.40 

620 

60 

39.20 

680 


42.40 

640 

40 

40.00 

680 


42.40 

600 

40 

37.00 

640 


39.80 

600 

40 

37.00 

640 


39.40 


680 

40 

42.00 

720 


44.40 

620 

60 

39.20 

680 


42.40 

640 

40 

40.00 

680 


42.00 

600 

40 

37.00 

640 

• 

39.40 

600 

40 

37.00 

640 


39.40 


487 


Amount first-class 
rate to Eastern 
territory is less 
than prescribed te 
Central territory 
(Cents p er net ton) 

240 


320 


240 


280 


240 


240 

<C: 


320 


200 


240 


240 



